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JULIAN MINES
EXCEPTIONS TO THE SURVEY

OF

THE CUYAMACA GRANT.

Before trie Surveyor- General of trie United
States, for California.

San Francisco:
A. L.

BANCROFT & COMPANY,

Printers and Lithographers.

EXCEPTIONS TO SUEYET.
United States of America, State of California.
S. Surveyor-General for California.

Before the V.

EXCEPTIONS OF MINERS AND SETTLERS UPON THE SURVEY OF THE
RANGHO OF CUYAMACA.
.

Charles Fox, Mark Garrett, I. H. Bush, Kobert Leslie,
H. H. Warren, F. B. Eice, Edward Flanagan, J. B. Wells,
Hall Medlin, J. M. Jackson, and many others, Miners and
Settlers, citizens of the county of San Diego and State aforesaid, respectfully except and object to the approval of the
survey of the rancho of Cuyamaca heretofore made by
James Pascoe, Esq., U. S. Deputy Surveyor, and now on
file

in the office of said Surveyor General *
:

Because said survey is contrary to the decree of confirmation in the case of said rancho of Cuyamaca, and includes
lands which are beyond the exterior limits of said rancho,
and to which lands exceptants are entitled, under Acts of
the Congress of the United States.

And in support of this said exception, we will rely upon
accompanying exhibits, marked from No. 1 to No. 27. AA.,
FF., and other exhibits heretofore filed in the office of said
Surveyor General, and designated according to the list, by
letters and figures hereunto annexed. This January 2, 1871.
Benj. Hayes,
Attorney for Exceptants.

—

*U. S. Surveyor General's Office, San Francisco, California, October 3, 1870. Notice.
In compliance with the first section of an Act of Congress, approved July 1st, 1864, regulating surveys of Private Land Claims, notice is hereby given that the following surveys
thereof have been made, viz
Rancho Cuyamaca Finally confirmed to Agustin Olvera:
surveyed by James Pascoe, Deputy Surveyor, June, 1870, containing 35,525 19-100 acres.
The plats will be retained in this office, subject to inspection, for ninety days from the
date hereof. SHERMAN DAY, V. S. Surveyor General.
October 4 (publication.)
:

—

—
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PART L
First Testimony

—Filed

January

2,

1871.

(Contestants' Exhibit I.)

Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
Exhibit JSTo.
Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No. 10
Exhibit No. 11
Exhibit No. 12
Exhibit No. 13
Exhibit No. 14
Exhibit No. 15
Exhibit No. 27
Exhibit No. 28
Exhibit
AA

—Affidavit of

-

-

"
"
"
"
"
"
"
"
"
"
"
"

"
"
"
"
"
"
"
"
"
"
"
"

James McMechan.
Charles Fox.

Mark

Garrett.

David B. Hoffman.
Isaac H. Bush.
Lewis Branson.
Bobert Leslie.
H. H. Warren.
F. B. Bice.

Edward Flanagan.

B. Wells.
Hall Medlin.
J. M. Jackson.
—Certificate of Geo. A. Pendleton, Clerk.
—Affidavit of Douglass Gunn.
J.

—Certificate of

-

Mining Locations.

"

" Mining Laws.
—Certified copy of Diseno & Estudillo's
certificate.

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

16. —Affidavit of Jose"

Antonio Serrano.

-

"
" Moses Manasse.
17.
"
" John W. Mulkins.
18.
19.
Section of Private Grants, etc.
"
" San Vicente Bancho.
20.
21. -Affidavit of P. W. Smith.
"
" James
22.
Coy.
"
" Geo. McKinstry.
23.
"
" Jasper Gleason.
24.
"
" George A. Selwyn.
25.
"
" Jose Machado.
26.
FF. —Plat of Survey by Charles J. Fox.

—A
-

Second Supplementary Testimony

Mc

—Filed March 31, 1871.*

Affidavits of Joseph S. Manasse, E. W. Morse, Benjamin
Hayes, Charles J. Fox, Samuel Ames, Gabmo Aguilar, Vicente Bomero, A. Uback.

—

Extension fob Proofs. Before the U. S. Surveyor General
The United States vs. Agustin Olvera, Land Commission, No.
Court, No. 124. Pending on Exception to final survey. Time
and owners

for the State of California.
"Cuyamaca." District
extended to the claimant
to the 1st day of April, a. d. 1871, to close their proofs, in reply to that of the
375,

is

February 27th a. d., 1871. J. K. HAKDENBERGH, U. S. Surveyor General.
hereby extend the time to the contestants to April 5th, 1871. J. R. HARDENBERGH,
Surveyor General. March 7th, 1871.
(Part II— Contestants' Exhibit No 6.)

protestant.
I

TJ. S.
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EXHIBIT NO.

1.

AFFIDAVIT OF JAMES m'MECHAN.

In Julian Mining District I have a quartz mill, with the
capacity of crushing a ton of rock per hour. There are two
other quartz mills in operation.
Said district has about one hundred houses and five hundred inhabitants; there is abundance of pine and oak
timber.

Work to the value of $1,000 has been done on each of the
following mining claims
San Diego No.

1, Owens, Hayden, Washington, CaliforWirt, High Peak, Andy Johnson, Gilman, Monitor, Eagle, Horse Shoe Bend, Lone Star, Bough and Beady,

nia,

Yan

North America, Shamrock.
Charles Fox, one of the owners
1, is

not the person

of

named Charles

EXHIBIT NO

San Diego Ledge No.

J.

Fox, Civil Engineer.

2.

affidavit of chaeles fox.

State of California,
County of San Diego,

r

Charles Fox, being first duly sworn to tell the truth, the
truth, and nothing but the truth, deposes and says
My name is Charles Fox; my age is forty-six years; I am
a miner; I am a citizen of the United States of America; I
reside in the county of San Diego and State of California;
I am one of the original locators and owners of that certain
vein or lode of gold-bearing quartz rock, in extension of two
thousand two hundred feet, known by the name of
San
Diego No. 1 Ledge," situated in the Julian Mining District,
in said county, in section number thirty-two of township
number twelve and range number four east of the San Bernardino meridian. Said location was made on March 2d,
A. D. 1870, according to the local mining laws of said district, by myself, together with the following named other
John Chambers, John Engelhardt, James
persons, to wit
M. Dye, Bobert Bailey, M. Campbell, A. B. Wood, Mark
Garrett, J. C. Clark, Lawrence Hamner, James Herkimer,
T. B. Durden, and Thomas Sherman, all of whom are citizens of the United States, except James Herkimer. Due
notice of said location was given, and due record thereof
made, and said owners are in quiet, peaceable and exclusive
possession of said ledge and mining claim; and they have

whole

'

:

'

[6]
expended thereon in actual labor and improvements the
sum of money of oyer one thousand dollars; and have occupied and improved said mining claim, according to the local
laws and customs of said district, in all respects, with a
shaft and drift; my interest therein being the quantity of
one hundred and eighty and five-ninths feet. Said mining
claim is not within the lines of any Mexican grant, but is
public land of the United States, according to the best
knowledge and belief of deponent; and for himself and his
said associates, exception is hereby expressly made to that
certain survey of Cuyamaca rancho made by James Pascoe,
United States Deputy Surveyor, and now on file and pending, as heretofore advertised, in the office of the SurveyorGeneral of the United States for California; and in support
of this exception, deponent relies upon the survey of said

rancho of Cuyamaca and

Mining

District,

made

its vicinity, including said Julian
in July, 1870, by Charles J. Fox,

herewith filed, and affidavits and other documentary proof
accompanying.
Chaeles Fox.

Subscribed and sworn to before me, Thomas H. Bush,
County Judge of said county and ex-officio Judge of the
County Court thereof, duly commissioned and sworn, on
this fifth day of December, A. D. 1870, at the city of San
Diego.
.

Thomas H. Bush, County Judge.

EXHIBIT NO.

3.

AFFIDAVIT OF MAKE GARRETT.

As locator, with others, of "Wall Bock Ledge," excepts for himself and associates, in form as in Exhibit
No.

2.

When

went into said Julian Mining District, in
February of the present year (1870), about
six other persons were there; the population is now about
five hundred.
Nothing was then heard of any survey of the
the

I

month

first

of

Cuyamaca Rancho extending over

said mines.
acquainted with other ledges in said district, as the
Owens, Hayden, Washington, California, Yan Wirt, High
Peak, Gilman, Monitor, Eagle, Horseshoe Bend, Bough
and Ready, Hammell, Good Hope, Lincoln, San Diego No.
1.
I estimate the amount expended on each of them at
least at one thousand dollars, in actual improvements.
Said mines have plenty of water and wood (pine and
I

am

oak.)

[7]
EXHIBIT NO.
AFFIDAVIT OF DAVID
I have examined a
hibit

map

FF," and entitled

B.

4.

HOFFMAN.

here shown to me, marked "Ex-

"Map

of the

Cuyamaca Grant and

surveyed by Charles J. Fox, July, 1870."
I am well acquainted with most of the localities shown
thereon, as Santa Ysabel, Cuyamaca Valley, Green Valley,
Guatay Valley, Valle de las Viejas. I have traveled the
main road leading through the four last named localities, to
Santa Ysabel. I once visited Guatay Valley, to perform an
amputation for the son of Julian Sandoval. Said map T
consider to give a correct delineation of the places I have
named, as well as of the mountains and courses of the
vicinity,

streams.
I crossed in a buggy the Laguna Seca, in the month of
August, 1860; it then had little water, mud principally. I
was in company with George A. Pendleton; he was then a
candidate for County Clerk; and I, for the Legislature.
staid all night at Lassitor's, now Mulkins'.
At the
Indian rancheria, about a mile north of Lassitor's, or Mulkins', we found no Indians; but the remains of their old
occupation were strewn about the place (Mitaragui.)
"William Williams then resided at Valle de las Viejas.

We

EXHIBIT NO.
affidavit of

State of California,
County of San Dieg o,}

i.

5.

h. bush.

SSn

Isaac H. Bush, being first duly sworn to tell the truth,
the whole truth, and nothing but the truth, deposes and
says
I am the head of a family, and a citizen of the United
States. On the twenty-third day of February, a. d. 1870, I
settled and improved the southwest quarter of section number six (6), township number thirteen of range four, east of
the San Bernardino meridian, in the district of lands subject to sale at the Land Office at the city of Los Angeles,
State of California, and containing one hundred and sixty
acres, which land has not yet been offered at public sale,
and thus rendered subject to private entry; and I do declare my intention is, to claim the said tract of land as a
pre-emption right, under the provisions of the Act of Con-

[

8 ]

March 3d, 1853. I am not the owner of three hundred and twenty acres of land in any State or Territory of
the United States, nor have I settled upon and improved
said land to sell the same on speculation, but in good faith
to appropriate it to my own exclusive use and benefit; and
I have not, directly or indirectly, made any agreement or
contract, in any way or manner, with any person or persons
whatsoever, by which the title which I may acquire from
the Government of the United States should inure, in whole
or in part, to the benefit of any person except myself. Deponent says that said tract of land is not within the limits
of any Mexican grant, but is public land of the United
States, to the best of his knowledge and belief; and exception is hereby expressly made to that certain survey of
Cuyamaca Rancho, made by James Pascoe, U. S. Deputy
Surveyor, as heretofore advertised and on file and pending
in the office of the Surveyor-General of the United States
for the State of California; and in support of said exception,
relies upon the accompanying survey of said rancho, made
in July, 1870, by Charles J. Fox, and affidavits and other
documentary proof filed therewith.
I. H. Bush.
Subscribed and sworn to before me, Hiram True, Justice
of the Peace of Agua Caliente Township, County of San
Diego and State of California, duly elected and qualified,
on this ninth day of December, a. d. 1870.
Hieam True,
gress of

Justice of the Peace.

EXHIBIT

tfO.

6.

AFFIDAVIT OF LEWIS BRANSON.

(Proof of signature and official character, as Mining
Eecorder, of M. S. Julian, in Exhibits Nos. 27 and 28.)

EXHIBIT NO.

7.

AFFIDAVIT OF ROBERT LESLIE.

In same form as No.

2,

for

Eagle Ledge, located April

5th, 1870.

EXHIBIT NO.

8.

AFFIDAVIT OF H. H. WARREN.

In same form as No. 2, for Hayden Ledge, in Sec.
E. 4 E, located March 4th, 1870.

12, S.

31, T.

[9]
EXHIBIT NO.
AFFIDAVIT OF

F.

9.

B. RICE.

In same form as No. 2, for Rough and Ready Ledge, in
Sec. 31, T. 12, S. R. 4 E., located 18th May, 1870.

EXHIBIT NO.

10.

AFFIDAVIT OF EDWAED FLANAGAN.

In same form as No. 2, for Van Wirt Ledge, in Sec. 31,
T. 12, S. R. 4 E., located February, 1870.

EXHIBIT NO.
AFFIDAVIT OF

J.

B.

11.

WELLS.

In same form as No. 2, for George
in Sec. 31, T. 12, S. E. 4 E, located
by H. C. Bickers, J. B. Wells, J. T.
and others.

EXHIBIT NO.

Washington Ledge,
February 22d, 1870,

Gower

(discoverers)

12.

AFFIDAVIT OF HALL MEDLIN.

In same form as No.

5,

for quarter section of land, date

of settlement April 1st, 1870.

EXHIBIT NO.
AFFIDAVIT OF

J.

13.

M. JACKSON.

In same form as No. 2, for California Ledge, in Sec. 31,
T. 12, S. R. 4 E., located June 20th, 1870.

EXHIBIT NO.

14.

Certificate of Geo. A. Pendleton, Clerk, as to qualification of Hiram True, as Justice of the Peace.

[10]

EXHIBIT NO.

15.

AFFIDAVIT OF DOUGLASS GUNN.

(Dates of first quartz discoveries in Julian
Districts.)

EXHIBIT NO.

and Coleman

27.

ceetificate of mining locations.

State of Califobnia,
L
County of San Dieg ,\

M.

ss.

Mining Kecorder in and for Julian Disthe said County and State, do certify that the
record books of the said District in my possession show
that the following claims were taken up in pursuance of the
laws and resolutions of the said camp, and that the names
of the claimants are as given below, and that the quantity
claimed and the date of the claim are as hereinafter given
that is to say:
George Washington— 400 ft.; February 22, 1870; H. C.
I,

S. Julian,

trict, in

jDiclvGrs

Gtc.

OtUia—2,000
Wall

ft.;

Bock—2,400

February 26, 1870; Mark Garrett, etc.
ft.; February 20, 1870; John Fether-

ston, etc.

Hammell— 1,200

ft.;

February

22, 1870;

Wm. H.Ham-

Ida— 1/200

ft.; February 22, 1870; Levi Hammell, etc.
Van Wirt— 1,200 ft; February 22, 1870; Calaway Putman,

War Path—2,000 ft.; March 14, 1870; A. B. Woods, etc.
Hayden— 1,000 ft.; March 4, 1870; Paul Hayden, etc.
Good Hope— 1,800 ft.; March 7, 1870; Geo. W. Swain, etc.
March 9, 1870; H. D. Young, etc.
March 11, 1870; James Kelly, J. E.
Pember, Barney Owens, Francis Murphy.
High Peak— 1,400 ft,; March 4, 1870; S. Southerimer,
Lincoln— 950

ft.;

Owens— 1,000

ft.;

Washoe—-2,200 ft.; March 6, 1870; Felix Fitzpatrick, etc.
lone— 2,000 ft.; March 2, 1870; D. D. Bailey, etc.
Aguadiente—2,000 ft.; March 21, 1870; H. E. Bingham,
etc.

Monroe— 2,400

ft.;

March

24, 1870;

Charles F. Monroe,

Andy Johnson—1,200 ft. March 22, 1870; John Bush, •etc.
San Diego, No. 1—2,200 ft.; March 2, 1870; John P.
;

Chambers,

etc.

[11]
Key-Stone— 1,200 ft.; April 2, 1870; J. M. Broom, etc.
Bed Rock— 1,200 ft.; April 2, 1870; John W. Pace, etc.
True Hope—-1,400 ft. June 6, 1870; J. B. Wells, etc.
;

Gilman—1,600

April 13, 1870; L. 8. Gilman, etc.
Monitor—1,800 ft.; April 4, 1870; S. W. Black, etc.
Eagle— 1,600 ft.; April 5, 1870; Wm. J. Moran, etc.
Leslie— 1,400 ft.; April 6, 1870; Eobert Leslie, etc.
Fair View—-1,000 ft. February 22, 1870; F. Scarborough,
ft.;

;

etc.

Crown—1,000

ft.;

March

16, 1870;

Frank Able,

etc.

Horseshoe— 800 ft.; April 4, 1870; C. E. Philips, etc.
Lone Star—1,200 ft.; February 28, 1870; J. Parsons, etc.

Bough and Beady— 1,200

ft.;

'May

17,

1870;

M. Martin,

Challenge—2,000 ft.; May 10, 1870; O. P. Powers, etc.
Fair Flay— 1,600 ft.; May 26, 1870; B. J. Carroll, etc.
Swain— 1,200 ft.; June 8, 1870; W. H. Swain, etc.
Pioneer Mill— 1,400 ft. May 1, 1870; James McMechan,
;

etc.

X. L.— 1,400 ft.; May 27, 1870; William Estes, etc.
Owens, First Extension 1,000 ft.; June 15, 1870; G. V.
King, etc.
Crown Prince—600 ft.; April 2, 1870; R. Shelton, etc.
Crown, First Extension— 800 it.; June 29, 1870; D. Lip7.

man,

—

etc.

Home Stake— 1,000

ft.;

Farley—1,000

March

ft.;

April 12, 1870; Joseph Moss, etc.
28, 1870; Richard M. Farley,

Hudson—600 ft.; June 14, 1870;
Golden Bide— 1,200 ft.; June 21,

E. C. Phelps, etc.
1870; A. Pauly, etc.
North America—1,000 ft.; July 5, 1870; E. A. Ary, etc.
Sullivan— 1,000 ft.; June 28, 1870; D. O. Sullivan, etc.
Victoria— 1,000 ft.; July 11, 1870; M. Jones, etc.
'San Francisco—-1,200 ft.; March 21, 1870; J. P. Wea-

land, etc.

Minnesota—1,000 ft.; July 18, 1870; S. A. Coolidge, etc.
Little Giant—-2,000 ft.; April 12, 1870; A. P. Dodge, etc.
Shamrock— 1,000 ft.; April 23, 1870; John Madin, etc.
O'Connor and Byan 2,200 ft.; April 4, 1870; David
O'Connor, John Ryan, etc.
Owens' Ext. East—400 ft. April 13, 1870; George McNier,

—

;

Sonoma—1,800

ft.;

Boanoke—1,400

ft,

Hayden,

1st

March 28, 1870; B. T. Williams, etc.
March 28, 1870; Eli McDaniels, etc.
E. Ext.—-1,200 ft.; April 11, 1870; Eugene
;

"Kelly, etc.

And I further certif}7 that the said claims are within the
In witsaid Julian District, in the said county and State.
ness whereof I have hereunto set my hand and affixed my
,

[12]
private seal, there being no public seal for the said district,
this third day of August, A. D. 1870.
[seal.]
M. S. Julian, Recorder.

EXHIBIT NO

28.

MINING LAWS OP JULL1N DISTRICT.

At

a meeting of the miners of Julian Mining District, held
April 27 1870, in pursuance of a notice given by posting
same in three public places five days previous to said meeting, M. S. Julian acted as Chairman, and L. B. Hopkins,
Secretary.
The meeting being called to order, the committee appointed to revise and amend the mining laws of the
district, reported the following:
Substitute for Article IV of the present laws, and the
following additional laws
Art. IV. All locations shall be recorded within ten days
from the date of location, and shall have at least one day's
work done on the claim prior to recording, and shall have
at least one day's work done for each name on the notice or
record within thirty days from date of record; and two days'
work for each name so recorded done within sixty days
from date of record; shall hold the claim and ledge free
from re-location for one year from date of record, provided,
said work be measured and recorded by the District Re,

corder.

Art. VI.

All persons locating claims in this district
prominent point on his
which he shall place a
notice denning the extent and boundaries of his claim, with
the name of the ledge and each owner in the same, and keep
the same up permanently; and the same rule shall apply to
all claims now located; and, further, that all claims that
shall fail to have a stake, monument, or notice for the space
of fifteen days consecutively, shall be subject to forfeiture,
unless the party owning shall be able to prove sickness or
other inability to comply with said law.
Art. VII. These laws can be altered or amended by a
general meeting of the miners, called by a notice posted in
three public places in the city, naming time, place and object of the meeting, and signed by ten mine owners of the
shall erect a stake or monument on a
claim, at least two feet high, upon

district.

Art. VIII. These laws shall take effect and be enforced
from and after their passage.
On motion, the above report and laws were received and
adopted for the future government of the district.
M. S. Julian, Recorder and Chairman.
L. B. Hopkins, Secretary
April 27th, 1870.

[13]

EXHIBIT A

A— [Translation.]

CERTIFICATE OF ESTUDILLO.

Jose A. Estudillo, First Justice of the Pueblo of San
Diego, and its Jurisdiction
Certifies: That Don Agustin Olvera petitioned me, to
place him in juridical possession of the place of Cuyamaca,
which was adjudicated to him by the Superior Government; for which purpose he presented to me the respective
title; but, notwithstanding the desire I had to comply with
his wishes, I could not do so, from the fact that, on account
of the continual rains in the mountains, that region of
country had become almost impassable, on Account of the
character of the land; but, it is manifest to me, as well
from observation as from the best information I have been
able to acquire, that the said place of Cuyamaca, is, as
shown by the map, which has been made; its extent being
eight square leagues, which will be re-measured, so soon
as the weather and roads will permit the same to be done
with the necessary exactness.
And for the security of Don Agustin Olvera, and the satisfaction of the Superior Government, in compliance with
the third condition of the title, I give this in the Pueblo of
San Diego on this common paper for want of sealed paper,

on the

1st of April, 1846.

Jose A. Estudillo.

^

EXHIBIT NO.

16.

AFFIDAVIT OF JOSE ANTONIO SERRANO.

Fifty- three years of age; a cattle and horse raiser.
ago, I kept my stock at the Valle de
los Pinos (Pine Valley) ir said county, and for about six
years next preceding I also kept a part of them at Agua
Caliente and the Laguna, in the Sierra of Jacupin. Valle
de los Pinos has good pasturage, is about three miles in an
eastern direction, from the valley of Samatagune. The
Laguna has a very extensive tract around it, of fine grazing
land.
And grass and water abouud throughout the Sierra
I bought
of Jacupin, as well as good timber of pine, etc.
out the improvements of Jesus Machado in the Valle de los

About eight years

Pinos.
I know

It stretches from
the Mesa of Huacupin.
Green Valley, where Mulkins lives, eastward, toward the
Laguna of Jacupin, and northward and southward a considerable distance; it has great abundance of pasturage.

[14]
Taking the whole tract from Green Valley to the Laguna,
on the east, with the lands in the neighborhood of the
Laguna, and north and south, according to Diseiio (marked
A) shown to me now, it would make a fine grazing rancho,
of several leagues of land.
I am one of the owners of a rancho in the northern part of
said county.

EXHIBIT NO.

17.

AFFIDAVIT OF MOSES MANASSE.

A farmer,

ahd dealing in merchandise.
I went to live in Guatay Valley, in the year 1859, and
lived there continuously about five years thereafter; I lived a
little over half a mile from Julian Sandoval's; I consider it
all to be the same valley; my old adobe houses are still
standing there.
I was well acquainted with the whole neighboring tract,
as Samatagune, Green Valley, Cuyamaca Vallej^, Mesa,
Laguna, Agua Caliente Mountain, etc. I have seen the
remains of an old Indian rancheria at Samatagune. All
these places were then well known. While I lived there,
the elections were held, for four years in succession, at my
house; once there were forty voters. The wagon road from
Guatay Valley to Valley of Las Viejas, and San Diego City,
passes over the ridge between Guatay and Las Viejas,
through the Gap known as Porte-Suelo. There is no other
road but this for wagons. It was a great deal used. I have
hauled grain over it. I farmed when I lived there.
Samatagune is as well known as any other place in this
county, outside the city of San Diego; I kept horses there
at one time; all my gentle horses; it was at times also grazed
by others. James B. Lassitor and family lived in Green
Valley, during all the period of my residence in Guatay
Valley.

EXHIBIT NO.

18.

AFFIDAVIT OF JOHN W. MULKINS.

A farmer and

stock raiser, residing in Green Valley.
(Describes his residence there, as well as family.)
My improvements, besides said house, and out-houses,
consist of a garden and other grounds, enclosed, of about
twenty acres around my dwelling, and a barley field of about
twenty acres, about north, at the distance of three fourths
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up a

little Canada leading from the dwelling,
I showed this place and others to Mr. C. J.
Fox, last month. I have been a great deal through the
Cuyamaca Mountains; I know well the places commonly
called Dry Lake, Cuyamaca Valley, Cuyamaca Rancheria,
Mitaragui, mesa of Huacupin, Laguna, Agua Caliente,
Samatagune, Guatay Valley, Porte-Suelo, Valley of Las
Viejas. I have often been at these places; in some of them
have kept my cattle and horses from year to year. All the
places I have mentioned are easy to be found, by the least
inquiry among the white settlers, as well as the Indians.
I am a good deal acquainted with the Indians of that
neighborhood; understand somewhat their language.
I
understand the Spanish language tolerably well.
Jose
Antonio Espinosa lives at Samatagune. Between that place
and Guatay Valley, live two other Spanish families; at
Guatay Valley live Richard Siddles and Juan Pablo
Sandoval; at little Guatay, is Peter P. Willetts and family.
On the west side of mesa of Huacupin, are five small Indian
planting grounds, on some little mesas, about two miles
from my house, going up a caiion that leads out of Green
Valley, a few yards below my house.
Mitaragui is an old Indian rancheria, near my barley field
before mentioned; it is three fourths of a mile, about north
of my house, near the main wagon road; the pits are still to
be seen where the old Jacales stood; there are no Indians
living there now.
In 1857, I bought the ground where my
barley field is this year, from an old Indian, who was then
living at that place he claimed to have inherited it from his
father; he had a son living with him,, now about forty-five
years old; this man is captain of all the Indians now on the
western side of the mesa of Huacupin. He is understood
by common reputation to be hereditary chief of the old
Samatagune Indians.
The mesa of Huacupin has good land and water. It is
best for sheep ; there are several thousand sheep upon it this
year, some belonging to Major Utt. Huacupin is an Indian
word,- meaning warm house, so named from one of the
rancherias situate in the canon before mentioned as leading
upon the Mesa, from below my dwelling. From my house
across the mesa of Huacupin, to Laguna in the Sierra of
Jacupin, the distance by trail is about eight miles, a little
south of east; to Rattlesnake Valley, it is about three miles,
and to Samatagune, about four miles, or a little over, by
the wagon road.
Laguna always has water and plenty of grass. The whole
Sierra of Jacupin abounds with grass, water and timber.
Since 1856 there have been sheep kept around the Laguna.

of a mile

(Mitaragui.)

;

James McCoy kept sheep

there.

Francisco

Ames has kept
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horses on the mesa of Jacupin several years. Nearly every
year old Julian Sandoval (who lived at Guatay Valley) kept
his horses on this mesa.
Samuel Ames has been in these mountains off and on
every year. I know Robert Allison, understood to be one
of the proprietors of the Cuyamaca grant.
I know Dr.
Harper, who now has two fields and a house two and one
half miles below mine, on the main road from Guatay Valley.
Allison and Harper are brothers-in-law.
From my dwelling it is about four miles by the main road
to the saw mill of Allison, upon the first Cuyamaca ridge,
and about the same distance from my house into Cuyamaca
Valley.

I know the old rancheria called "Cuyamaca." It lies to
the right of the present main road; through the Dry Lake.
I have often seen Indians here" in acorn time. At other
times, for several years, a few Indians cultivated both wheat
and corn, near what is generally known as Smith's Camp.
This rancheria is in common reputation the true Cuyamaca.
I have always heard it referred to as such. It is a few yards
above a small spring in some rocks, and about half a mile
south of the main Cuyamaca Valley. Smith's Camp derives
its name from having been the camping place of Philip
W. Smith; it is about a mile south of Skidmore's, in Cuya-

maca Valley.
Cuyamaca Valley must have more than a league of good
grazing land. Dolores Sepulveda was of Los Angeles
county; he grazed cattle and horses there about 1864-65.
Robert Kelly, John Forster and others now have cattle
there.
As I understand the word Cuyamaca, its literal
meaning is, "it rains behind." The Cuyamaca Mountains
are subject to sudden heavy rain storms throughout the
year, more so than any other part of San Diego county.
They have deep snows in winter; frost frequently in summer.
The Dry Lake, in the middle of Cuyamaca Valley, fills up
and runs over every winter, into San Diego river. It dries
up every summer.
There is an old Indian rancheria about a mile and a half
to the northward of the Dry Lake, on the left of the main
road to Santa Tsabel Valley; below it is a spring, coming
down from the third ridge; when the acorns are abundant
here the Indians come from San Felipe and Santa Ysabel.
There are no Indians living here permanently now; a few
broken down jacales are still there. The year before last a
few Indians lived here, perhaps eight or ten men wit h their
families; they came from San Felipe to gather acorns.
The Indians of this Cuyamaca tract always burned their
dead, except at Guatay Valley; in that valley is the only
graveyard I have ever seen.
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The

Porte-suelo is a gap leading from Valley de las Viejas
Guatay Valley; it is the only passage over the ridge, for
wagons, from San Diego City to Guatay Valley. It is a
well-known place, as well known as any other road in San
Diego county.
Piicha Canada is northwest about one and a half miles
from me.
When James Pascoe recently was surveying for the Cuyamaca grant, I went with his chain-carrier to the last stake
that was planted, beyond my house, on the line running
from corner No. 9, up Green Valley, passing my house; the
evening before a stake had been put on this line, a little
over a mile above my house; this stake I showed to Mr.
Charles J. Fox, in the month of July last, when making a
survey at the same place. I estimate the whole length of
Green Valley at three miles it will hardly average a quarter
of a mile in width. My dwelling and improvements are near
the centre of the valley; my barley field is near the upper
end of the branch of the valley.
Samuel Ames kept cattle with me on shares; he speaks
to

;

the Indian language.

EXHIBIT NO.

19.

Plat of a section of "Private Grants and Public Lands,"
by Clinton Day, illustrating the "Colindante," etc.

etc.,"

EXHIBIT NO.

20.

Sketch of the eastern side of San Vicente Eanch, showing that it is 9J miles from the first Cuyamaca Peak
although "Colindante."

EXHIBIT NO.
AFFIDAVIT OF

P.

21.

•

W. SMITH.

Has

assisted in surveying in Texas and Arizona.
Said diseno is a very good delineation of the country
lying between the Valle de las Viejas and the third or more
northern peak of the Cuyamaca Mountains, on the south

and north; and the said Cuyamaca Mountains on the west,
and the Sierra el Jacupin, or Agua Oaliente, on the east.
All the localities in the diseno named have been familiar to

me

for several years past.
2

[18]
During the present year, Robert Kelly and myself had a
camp, for cattle purposes, at a place about two miles southward from the Laguna g e se seca (or " the lake that dries
up"); this is at the head of one of the arms of Ouyamaca
Valley. I have marked by "P. W. S." on Exhibit shown
to me (Exhibit FF) the place of said camp.
Said Exhibit FF corresponds well with the diseno, in the
delineation of Cuyamaca Valley, Laguna Seca, Iguae,
Mitaragui, Coscar, Pilcha, Samatagune, Guatay Yalley,
Porte-suelo, Valle de las Viejas.
I have been on these (Ouyamaca) peaks, and beyond
them, in the direction of San Vicente; the passage is only
by trail, and quite steep. On the north side, there is a
great deal of sugar pine; on the south side, it is chiefly
oak; there are many springs on the south side.
The timber on the third or most northern peak is chiefly
pitch pine, with some spruce pine a heavy growth: at its
base is an abundance of the white oak, the same that gives
the acorns most in request by the Indians; very little sugar

—

pine.
is a very rough Canada making down from CuyaValley, between the second and third peaks of Ouyamaca; through this the Dry Lake of Cuyamaca Valley pours
its waters in winter, when swollen by the rains and melting
trail from Cuyamaca Valley crosses this Canada
snows.
and goes over to the Indian village of Anahuac, on the
western base of the third Cuyamaca peak.
The designation of "mines" on Fox's map, is a quartz
ledge called "Stonewall Jackson," discovered by Skidmore,
and in what was called "Hensley District."
In the month of May of the present year we took there to
graze a quantity of cattle of Francis Hinton (now deceased!
we kept them there till July last; then removed them northward, entirely out of Cuyamaca Valley and toward Santa
Ysabel. James McCoy is executor of the estate of Hinton;
the same McCoy who is Sheriff of San Diego County.
Q. On the northern line of the diseno are expressed
Sierra of Cuyamaca and Iguae; please describe the course,
elevation and general character of the sierra (if any) in
that direction?
A. The third Cuyamaca becomes depressed somewhat
at Iguae and at the point wT here the main road passes, near
Iguae, northward toward Julian and Santa Ysabel, but
then soon the ridge elevates itself, still not to a great height,
and continues on southeast, a well marked ridge, toward
Vallecitos hills.
Q. On Exhibit FF the heavy outside red lines are understood to be intended to designate the exterior boundaries, in part, of the Cuyamaca Grant, as surveyed by Charles

Coscar

maca

A
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Fox please state the course of the waters rising within
said boundaries?
A. They all run south, except that in winter through
Coscar, from Cuyamaca Valley, which runs into the San
Diego river; some of the waters run into the Sweetwater,
which debouches below the city of San Diego; others run
from Jacupin Mountain into the river Tia Juana, I believe,
upon information.
Q. Are you acquainted with the country lying between
said northern line of the diseno and Fox's survey and the
southern line of Santa Ysabel Rancho, as shown on said
Exhibit? Please state fully the course of its waters, and
any other facts as to timber, soil, and the general face of
the country?
A. Leaving said northern line, the road goes nearly two
miles round said third peak to a little valley, where there is
a cienega, at the base on the north side of third peak; on
this north face of the mountain, and high up, are three
good springs, the water from which unites below the
cienega and forms one of the heads of the San Diego river.
But the largest head branch of the San Diego river is about
half a mile further to the north, near the residence of Wilburn Greenwood; a fine little creek passes close to his
house. The country, after leaving Greenwood's, changes,
and becomes a rolling mesa, with oak timber in general
(and a few scattering pines), good grass, and springs dispersed through the little valleys, as far as Julian, and even
the Santa Ysabel Ranch line this mesa falls clown abruptly
toward San Vicente Ranch, and more gradually into Santa
Ysabel Valley ; a deep canon called Arroyo Hondo separates

J.

:

:

it

from San Vicente Rancho and ridge. This mesa has
tracts good for small grain for example, Spen-

many small

—

cer's Valley.

Q. Please state, if you know, the distances from the
northwestern line of the diseiio (Exhibit AA) to the nearest
surveyed rancho ?
A. I have examined diagram, Exhibit 19, purporting to
be a section of the plat of San Vicente Rancho, surveyed by
Vitus Wachenreuder, Deputy Surveyor, December, 1869.
The northwest corner of the diseno is about eight miles
from the extreme east side of San Vicente Rancho. According to survey of Pascoe (Exhibit FF), the west line of the
diseno is about six and one half miles from the south line
There is a great deal of public
of Santa Ysabel Rancho.
land between the surveyed line of San Felipe Rancho and
the lines both of Santa Ysabel and San Jose" del Valle.
San Felipe southern line is about five miles, in a straight
line, from the northern line of said diseno.

[
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EXHIBIT NO.

22.

AFFIDAVIT OF JAMES m'COY.

Look

Exhibit marked FF, and please state any
of the localities designated thereon, the
face of the country, distances, character of the soil, any
occupation you may have had of the same or its vicinity,
Q.

at

knowledge you Lave

state fully.

A. I am acquainted with Valle de las Viejas, PorteSuelo, Guatay Valleys, Samatagune, Mulkins' and Green
Valley, Pilcha, Cuyamaca Yalley, Laguna Seca, Iguae, Mesa
of Huacupin.
I am also acquainted with localities to the
east of these just mentioned, namely, Rattlesnake Yalley,
Laguna, Agua Caliente, Yalle de los Pinos, Yallecitos, etc.
From my knowledge, I believe the delineation to be correct,
on said Exhibit, of Yalle de las Yiejas, Porte-Suelo, Guatay
Yalleys, Samatagune, mesa of Huacupin, Green Yalley and
Mulkins', Laguna Seca, Cuyamaca Yalley, and the Indian
rancheria north of Laguna Seca, etc., on said Exhibit called
Iguae.
In the year 1859, for about two months, I carried the
United States mail, from the city of San Diego to Fort
Yuma, passing through Yalle de las Yiejas, Porte-suelo,
Guatay Yalleys, Green Yalley; on this route I left the present
wagon road a little above Mulkins', and struck into the
edge of Cuyamaca Yalley, and then turned eastward, leaving
Rattlesnake Yalley to our right until we reached the wagon
road going from San Felipe rancho to Yallecitos. Rattlesnake Yalley is between Cuyamaca Yalley and the Laguna
of Jacupin.
Since 1859, and for several years, I have at
times kept my sheep as follows At Samatagune, on mesa of
Huacupin, at Yalle de los Pinos, around the Laguna in the
Agua Caliente (or Jacupin) mountain, in Rattlesnake Yalley, and around Green Yalley.
In 1868 I had about six thousand sheep at the Laguna
and the adjacent mountain range; this range is very extensive, and abounding in grass and water, whether for sheep
or cattle.
The mesa of Huacupin has excellent grazing.
(In the same year I brought nry sheep down to San Bernardo Yalley, passing on the way through Cuyamaca Yalley. I
owned San Bernardo rancho.) I remember well the Indian
rancheria, about a mile and a half north of the Laguna Seca,
in Cuyamaca Yalley; it had no inhabitants when I passed,
in 1868; it lies a little to the left of the main road from
Cuyamaca Yalley to Julian and Santa Ysabel. The remains
of the old rancheria were plain.
Over much of the tracts I
have before mentioned, I have had personally to herd my
sheep, frequently on foot myself.
:

•
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I have examined Exhibit marked AA, diseno I consider
furnish a pretty good outline of the country included
within the localities expressed upon said diseno. When
sworn before, I had never seen said diseno, nor any papers
whatever in i elation to the Ouyamaca grant, and only intended to speak of it as it was generally understood among
the people.
I knew nothing, from any official quarter or
from any judicial proceeding, concerning its boundaries.
Q. Have you any interest in said Ouyamaca grant?
A. One undivided third of it was leased to me by E. P.
Head, who claimed to be part owner, in July last, to May
1st; a judgment in ejectment has since been rendered against
me, in the District Court of the 17th Judicial District, in
favor of I. Hartman, for the premises. There is a controversy still pending on this matter between said Bead and
;

it to

Hartman.

The

My lease

was

for one year.

object of the lease was to protect the occupation of a
portion of the Ouyamaca rancho, for grazing cattle of
Francis Hinton and Robert Kelly. The cattle have been
actually removed from the rancho since the judgment against
me. The judgment in ejectment was against both Kelly and
myself.
The cattle were put and kept in Ouyamaca Valley.
Q. State any knowledge you have of the country deliniated on exhibit FF, outside and north of the deep red line
forming the northern exterior line of the Ouyamaca Grant.
A. This line appears to run through the third Ouyamaca
Peak. I have travelled often the main road leading from
Ouyamaca Valley, around this peak, and thence to Santa
Tsabel rancho. About the station numbered 119, a man
known as Stockton, in 1858, had a hay camp, and a little
house; it was a very small Valley, with a cienega in it, lying
on the north side of the third peak, at its base. I remember three fine springs, high up on this north side of said
peak; the waters from them flow down below the site of his
house, and, I have been informed and believe, they run
into the San Diego river.
Said Stockton supplied hay for
the Overland Mail Company.
Stockton also had a house in Ouyamaca Valley, on the
I was County Assessor
site of present Skidmore's, in 1861.
I grazed my
then, and went there on official business.
sheep, in 1860 and 1861, in the summer time, over large
portions of the whole tract lying between said third peak
and Santa Tsabel line, including the hills of the present
Julian and Coleman Mining Districts, and the valley in
which was the house of Carlos Escrich. In 1861, James
Gray, John Mayo, and John Baker, lived near Stockton's
house in Ouyamaca Valley. Francisco O'Oampo then kept
a large number of cattle at Santa Ysabel rancho. John
Bains had his stock on "Warner's rancho. In 1859, Julian
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Sandoval, Trinidad Boclriguez, Moses Manasse and others,
Guatay Valley. William Williams then lived at
Yalle de las Viejas, had a grist mill, and raised wheat there
lived in

in large quantities.

EXHIBIT NO.

23.

AFFIDAVIT OF GEORGE m'KINSTEY.

George McKinstry, being first duly sworn, deposes and
My name is George McKinstry; I am fifty -three years

says:
age; I
city of
fornia;

am

a practicing physician; I reside at present in the

San Diego, county of San Diego, and State of Califrom 1851 till 1859, I resided at the Santa Ysabel

rancho, in said county.
During that period and since, I have often traveled from
said rancho, by the direct main road, to Ouyamaca Valley,
Green Valley, Guatay Valley, and Valle de las Viejas; and
through the same localities, from the city of San Diego. I
am well acquainted with these all. Prior to 1865, I was repeatedly called as a physician to Green Valley, to attend the
family of Lassitor who then lived there; his place is that designated as Mulkins' on Exhibit FF, shown herd to witness,
being a map purporting to be drawn by Charles J. Fox.
Once I went from Vallecitos, across to Green Valley.
William Williams lived at Valle de las Viejas; Moses
Manasse and Julian Sandoval, at Guatay Valley. Stockton
had a house in Cuyamaca Valley.
By the main road, the distance is about fifteen miles from
Santa Ysabel Mission to Green Valley.
I have examined the map just referred to; I believe it to
be a correct delineation of said localities, and of the country
purporting to be embraced within the map.
Stockton was engaged in cutting hay in Cuyamaca Valley.

The Laguna in Cuyamaca Valley, marked Laguna Seca
Dry Lake), I have often seen full of water.

EXHIBIT NO.

(or

24.

AFFIDAVIT OF JASPER GLEAS0N.

Jasper Gleason, being first duly sworn, deposes and says
My name is Jasper Gleason; my age is thirty-five years;
I am a farmer, residing at the Cajon rancho, in said county.
In July of the present year I was employed by Charles J.
Fox, as chain-carrier, in the survey of the tract of land
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known as Cuyamaca and its vicinity. Exhibit FF here shown to me, being a traced copy of the
original plat of said survey, is a correct copy thereof; after
the survey was completed, I several times saw the original
The courses and distances thereon marked are
plat.
correct.
James Hanna also acted as chain-carrier, in
making said survey. Samuel Ames and John W. Mulkins
showed the surveyor, Mr. Charles J. Fox, many of the places
indicated upon said map, for. example, Guatay Valley,
Samatagune, Green Valley, Pilcha, Mitaragui, and Cuyamaca
Valley.
On the fourteenth of July the survey commenced at the
Valle de las Viejas, and ran over a high ridge lying between
said valley and Guatay Valley.
This ridge is a very marked
feature of the country.
The whole distance was chained
from a certain section corner in the Valle de las Viejas,
through Guatay Valley, and Green Valley and Cuyamaca
Valley to Julian City. At said last mentioned place the
survey terminated, that is to say, to Julian City. The accompanying plat, Exhibit FF, is fully correct, showing in
all respects said survey.
in said county

EXHIBIT NO.

25.

AFFIDAVIT OF GEORGE SELWYN.

Between seven and eight miles from Anahuac to Julian
City, by trail; about five miles from Cuyamaca Valley, by
trail, to Anahuac.

EXHIBIT NO.

26.

AFFIDAVIT OF JOSE MACHADO.

In 1861, in January, found very little water in the Laguna;
the whole valley was covered with snow.
Stockton had a
house there; had a large quantity of hay. Samatagune,
Guatay and Valle de las Viejas have always been noted
localities

among

the native California people;
if not better known.

Cuyamaca

Valley equally as well,

AFFIDAVIT OF JOSEPH

Age 39
and stock

S.

MANASSE.

years; resides in city of San Diego; a merchant
raiser.
Off and on from and after the year 1858,
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I have kept cattle and horses, as well as sheep, upon a tract
of land situated in said county, and known as Cuyamaca.
I have kept stock at Samatagune, mesa of Huacupin; some
of them ranged into Guatay Valley, Cuyamaca Valley, and
Valle de las Viejas, and into Green Valley (where John W.
Mulkins now lives.) My headquarters was at Pine Valley.
All said mentioned places are noted places among the
inhabitants of said county, and had good grazing. Taking
them altogether, they constitute a fine stock ranch of several
leagues in extent. The three Cuyamaca Peaks are heavily
timbered with oak and pine. I have often had occasion to
go over said places.
J. S.

Sworn

to before

County Clerk, March

5,

Manasse.

1871.

AFFIDAVIT OF E. W. MORSE.
United States of America, State of California. Before the U.
Upon
S. Surveyor General of the State of California.
the Survey of Cuyamaca Rancho.

State of California,
County of San Diego,

)
j

*

My
Morse, being duly sworn, deposes and says
E. W. Morse; my age is 47 years; I reside in the
city of San Diego, county of San Diego and State of California have resided there since 1850; I was a merchant
there for about fifteen years; I am a banker. I have done
a good deal of surveying through my life.
I am acquainted with the tract of land commonly called
Cuyamaca, situated in said county; I have been over it
several times the first time, about twelve years ago; my
object then was to look for a shorter road across the mountains from San Diego city to Port Yuma.
William Williams (owner of the Valle de las Viejas Rancho) was then
with me. We went by the Valle de las Viejas and PorteSuelo, Guatay Valley, Green Valley (where Mulkins lives)
and Cuyamaca Valley; at this last valley we turned off eastward toward Los Vallecitos. At another time, I went
through to Santa Tsabel, directly and once again, passingthrough Cuyamaca Valley.
At another time I crossed
directly from Valle de los Pinos, across the mesa Huacupin,
to the house of Mulkins. All these places I have mentioned
are noted places among the older inhabitants of said county.
Paper "A" shown to me, being a traced copy purporting
to be a diseiio, is a very good rude outline of the tract comE.

name

W.

:

is

—

—

—
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tlie other places I have mentioned, as far as the point called Iguae; I have seen a few
Indians there. It ought not to be difficult to find any of
said places, and accurately survey them.
The three Cuyamaca Peaks are heavily timbered with
pine and oak; and there is a good deal of timber on the
lower portions of the tract considerable on the mesa de

prehending Porte-Suelo and

—

Huacupin.
Taking this tract as a whole,

it is a very good grazing
as a fact of notoriety, that of late years,
particularly in the dry seasons, much stock has been kept

rancho; I

upon

know

this tract.

By

the road, it is about fifteen miles from Cuyamaca
Yalley to Santa Tsabel Valley.
I think the Cuyamaca tract, as indicated upon this diseiio,
is very near fifteen hundred feet above the Santa Ysabel
Yalley the three Cuyamaca Peaks are a great deal higher.
When on the mesa, above Green Yalley, the eastern view
is bounded by the long mountain ridge of Jacupin.

—

Sworn

to

March

25, 1871.

AFFIDAVIT OF BENJAMIN HAYES.

[As to traced copy (Exhibit FF) of the Fox survey.]

AEFIDAVIT OF CHARLES

J.

FOX.

Cnited States of America, State of California. Before the U. S.
Surveyor-General of the State of California.
Upon the
Survey of the Cuyamaca Rancho.

State of California,
County of San Diego,

My

)

j

name is Charles J. Fox; my age is 36 years; I reside
in the city of San Diego, county of San Diego, and State of
California; by profession am a civil engineer, and. have been
for twenty years last past.
In the month of July of last
year I made a survey extending over a considerable tract of
land, embraced in what is known as the Cuyamaca and its
vicinity, and extending from the Yalle de las Yiejas to the
Julian Mining District. As the survey was made for the
purpose of ascertaining, the character of the country, and to
locate with reference to one another certain places well
known to various persons, I started from the corner of sec-
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tions 20, 21, 28 and 29, in Township 15, Range 3, east of
the San Bernardino meridian, and ran a random compassline, with courses and distances, following the traveled roads
or other most available ground, and at various stations,
which I numbered, took bearings and distances to places
named on a copy of the Diseno of the Ouj'amaca Grant,
which I had with me these places being known to and
pointed out by persons with me, residents of said county,

—

and whose

affidavits, I

my report, and

am informed and

believe,

accom-

the affidavit of one of whom, Samuel
Ames, additional to one before made by him, is now shown
to me.
In this way I located the Porte-Suelo, Samatagune, Guatay
Valley; the mountain ridge which runs easterly and westerly
bounding the Guatay Yalley on the south; Green Valley
(where resides John W. Mulkins), the old Indian rancheria
of Mitaragui; Ouyamaca Valley, containing the Laguna que
se seca, Iguae, and the lofty peaks called the Cuyamaca
Mountains; the canadas of Pilcha and Pisclime, which are
on the side of the first Ouyamaca peak, about one and a half
miles westerly from Mulkins'.
All the places which are designated upon the diseno,
above mentioned, were readily found, and are well known.
The ridge on the south side of the Guatay Valley is very
distinctly marked, running in an easterly direction from the
Porte-Suelo, and forming on the diseno, the southern limit
of the grant.
On the north side of the Cuyamaca Valley is a line of
hills running in an easterly direction from the Cuyamaca
Mountain, corresponding with one marked on the diseno;
and the distance between the two ridges corresponds well
with that on the diseno. In fact, the diseno seems to be
a tolerably correct delineation of the country as I found it
by actual measurement, and the places laid down on it are
quite correctly placed.
From the Ouyamaca Valley to the Julian Mining District,
the country is rolling and open, with good soil and several
small streams, tributaries of the San Diego river, running
in a westerly direction.
The Cuyamaca mountains are covered on this eastern
slope with a heavy growth of oaks, near the valleys, and
higher up with large pine timber. North of this there are
small groves and scattered trees, but no dense growth of
timber.
The country on the east of Green Valley rises some one,
thousand feet, and thus forms the mesa of Huacupin, extending for several miles northeast and south, and having
an area of good grazing lands.
In addition to my survey and measurements, I obtained

panied
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a very comprehensive view of the whole country, from the
summit of the Cuyamaca Mountain, which I ascended. My
chainmen on the survey were Jasper Gleason'and James

Hanna.
I made a map of the surveyed adjacent country, and also
a tracing of the same. The tracing remained in my possession till about October last, when I gave it into the care of
Judge Benj. Hayes (of the city of San Diego), attorney for
the miners and settlers of Julian and vicinity.
I judge the elevations of the different places mentioned,
above the sea, to be approximately as follows Yalle de las
Yiejas, 2,000 feet; Guatay Valley, 3,000 feet; Green Valley,
3,500 feet; Cuyamaca Valley, 4,000 feet; Mesa de Huacupin
4,500; and the Cuyamaca Mountain, is said to be 6,200 feet.
My belief is that the diseno is located as I have indicated
on my maps, the accuracy of which I certify.
:

Chas. J. Fox, C. E.

Subscribed and sworn before me, T. S. Moore, a Notary
Public, duly commissioned and sworn, for the county of San
Diego, and State of California, on this March 27th, a. d.
1871.

Witness

my hand

as said Notary, with

my

official seal of

office.

City of San Diego.
T. S, Moore, Notary Public.

[seal]

AFFFIDAVIT OF SAMUEL AMES.

My

age

is

twenty-five years; I

am

a farmer

an& stock

raiser; I reside in the county of San Diego, about 21 miles
from the city of San Diego. I am well acquainted with the
tract known as " Cuyamaca;" I have been on it very often,

I was in the habit of going
since I was twelve years of age.
there when young, with my father, Julian Ames, who kept
hi<s stock in that neighborhood.
Last year I kept there
some stock of my own. Last year, Col. Cave J. Couts had
about 3,000 head of cattle at the Laguna, on the east side
of the tract, and in the Sierra of Jacupin (or Agua Caliente).
Kelly kept about 2,000 head of cattle in and immediately
around Cuyamaca Valley; Hollister had some 4,500 head of
sheep near Green Valley (the same in which John "W. Mullins lives;) Jesus Machado kept sheep on the mesa of
Huacupin, and on the same mesa other persons had several

thousand head.
This diseno is a good sketch of the whole tract lying up
in the Cuyamaca Mountains. The places of Guatay, Porte-
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suelo, Yalle de las Viejas, Mitaragui, Pilclia, Pisclime, the
Mesa, Cuyamaca Valley, Sierra of Cuyamaca, Sierra of Jacupin, are noted places, well known to the old inhabitants of
The road by the Porte-suelo has long been
this county.
used for wagons, either to Santa Ysabel, to the north, or to
Milquatay, toward the southern boundary of the State.
wagon road from Milquatay passes through the head of
Samatagune Canada, to near Cuyamaca Valley, there intersecting the main road.
By this road, one of the claimants
(Allison) transferred the machinery for the saw-mill he has
built on the first, or highest Cuyamaca peak.
Pine Valley is three miles east of Samatagune; from this
last directly to the Laguna (on the eastern ridge), is about
seven miles, to Guatay Valley, two miles, to Green Valley,
across the mesa, five miles; from Guatay to Mulkins', is five
or six miles; to Mitaragui one mile further; to the sawmill,
about three miles further; from Mulkins' to Pilcha, northwest about one and a half miles, and direct by the road, to
Cuyamaca Valley, five miles. From Mulkins', across the
mesa of Huacupin, directly to "Laguna," is eight miles;
from Guatay Valley by wagon road, is twenty-five miles to

A

Milquatay.

In all, there are scarcely fifty Indians now living upon
this tract.
Samatagune is spoken of amongst the old people, as having been once a large rancheria.
I speak the
language of the Indians; Spanish is my native tongue; I
understand English well.
I joined the surveying party of Mr. Charles J. Fox on
July 12th last year, at the Valle de las Viejas (about thirtyfive miles from the city of San Diego), my business in that
section at that time, being to bring down some stock I had
in charge of Mulkins.
I have known the Valle de las Viejas, before the death of
William Williams, its former owner; my father's place was
It is a fine valley for small
distant from it fifteen miles.
Porte-suelo
grain, and now has several improved farms.
is a gap in a high, steep ridge, that divides Guatay Valley, in a very plain manner, from Valle de las Viejas.
This ridge is distinctly separated from the base of the first
Cuyamaca peak. It runs on eastward, toward Pine Valley,
leaving Guatay Valley and Samatagune on the north, and
Santa Gertrudes on the south. Pine Valley is the next
one, near which rises the high Sierra of Jacupin, apparently
as high as the third (most northern) Cuyamaca peak, if not
higher.

Guatay, in the Indian language, means "great house."
lives here; has a large field with plank
fence.
From a station near this field, the line was chained
about two miles eastward, to the rocky site of the old

Richard Siddles
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rancheria of Sainatagune; the valley extends near

above this point.

This

is

a

good valley

for stock,

a

mile

and has

some timber.
Station 77 was near "the sheep ranch," as well as corner
No. 9 of Pascoe's survey (which we found); the hill on
which it stands, the Indians call Ac-pa-ca-wa-ra (formerly
having much of the prickly pear.)
Station 82 was near the house of John W. Mulkins.
The two small canadas, separated by a long, narrow, timbered rise of the ground, turn off, one a little to the northeast, the other northward.
The latter leads about a mile
to the site of the old Indian village of Mitaragui (" crooked
land"), due north of which, at a short distance, rises a very
high, sharp peak, disunited from the Ouyamaca peak by
deep, rough canons; but, when seen from Mulkins', and
still more, from the top of the mesa, fully as conspicuous a
landmark as either of the two lower of the peaks.
Huacupin means "warm house;" this being the name
of the Indian rancheria in the long canon leading eastward
from Green Valley up to the top of the mesa. There are
five of these little rancherias on the western slope of the
mesa. A little above the rancherias is the divide of the
mesa, when a full view is had of the ridge on the east known
as "Sierra of Jacupin" (which means "warm water"); this
ridge is also called Agua Caliente. It has a great deal of
pine timber, fine grass and plenty of water. The Laguna
always has water.
About a mile and a half from Mitaragui is the old site of
Japatai: a little below this is the source of the stream that
flows through Green Yalley, the sheep ranch, little Guatay
Yalley, and after passing through a break in the Portesuelo ridge, joins the Sweetwater.
Jalcacuish is the name, among the Indians, of the second
Cuyamaca peak. Station 105 near a pile of rocks, with a
spring just below them this I have always understood to
have been the old rancheria of Cuyamaca. This word
means literally, "it rains behind."
Iguae is a well known place, low down on the southeast
side of the most northern Cuyamaca ridge, which is also
called Iguae by the Indians; it has a great abundance of
white oak, besides pine, upon its heights. Bemains of the
Indian habitation are visible still.
About 2,000 head of cattle, with horse stock, were grazed

—

:

last summer in Cuyamaca Yalley.
When the lake is swollen in winter it runs through the pass of Coscar (between
the second and third ridges) into the San Diego river.
I
have seen it full of water; usually, in summer, it is dry.
On the east side of the valley runs out a pass into the San
Pelipe Canon, on the north; a road leads eastward, through
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Rattlesnake Valley, over to the Laguna of Jacupin, and to
Los Yallecitos.
Cuyamaca Valley is very plainly hemmed in, on the north,
by the Iguae ridge and its spurs; there being a' slight depression where the main road makes out of the valley north-

westward, in the direction of Santa Ysabel. Coscar, on
the west, is the only outlet of its waters. It is simply a
large valley, with abundant grass, and well timbered set in
these mountain ridges and perfectly enclosed by them,
although, on the extreme northeast and east, the elevation
is not so great as on the north and west.
Many gulches
make down on the south and southeast sides from Iguae
ridge into the valley. What may be considered a spur of
Iguae goes off about northeast, in the direction of Julian
or rather San Felipe as it starts not a great deal below the
summit of the ridge, while the main road winds round the
higher ridge (of Iguae) from Cuyamaca Valley over to a
little improved place known as Tally's, northwest from said
valley about two miles.
Here the road evidently leaves
Iguae, reaching in half a mile Greenwood's (station 124);
then Weaver's (station 133.) Tally's is on the north side of
Iguae ridge; here is one of the main sources of the San
Diego river, in a spring among the tide near his house, and
three large springs far up the side of the mountain.
This past fall I went down from Cuyamaca Valley through
the gap or pass of Coscar, by a trail, to the Cajon Rancho.
There was then no water in the Dry Lake;, but the springs
in the second and third Cuyamaca peaks, on their west
side, supplied a considerable quantity of water. There was
a full stream from above Anahuac down to the Cajon

—

—

Rancho.

by this

From

trail,

the actual outlet of the Cuyamaca Valley,
to said rancho, the distance is very near twenty

miles.

Valley, at its Dry Lake, over to Laguna
the Sierra of Jacupin, by the nearest trail, passing
through Rattlesnake Valley, is seven miles the direction
bears a little northeast, to get out of the Cuyamaca Valley,
then follows south of east a low, continuous ridge, from
which a deep descent is made into Rattlesnake Valley;
ascending out of this, the ridge is followed again, round
southeast into the valley of the Laguna.
The line of this survey was upon the old main road from
Cuyamaca Valley to Santa Ysabel Valley, down the west
slope of this ridge (a high ridge from Cuyamaca Valley to
Julian.)

From Cuyamaca

of

—

Samuel Ames.

Sworn to before County Judge
March 27, 1871.

of

San Diego County,
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AFFIDAVIT OF GABINO AGUILAE.
United States of America, State of California. Before the U.
S. Surveyor-General for California.
in

the matter of the survey of the cuyamaca grant.

State of California,
L
County of San Dieg o,\

ss.

Gabino Aguilar, being first duly sworn to tell the truth,
the whole truth, and nothing but the truth, deposes and
says
My name is Gabino Aguilar; my age is fifty-four years;
I reside in the county of San Diego, State of California;
have lived between San Diego city and the river Santa Ana
(in Los Angeles county) since the year 1838; but during the
last twelve years, have resided on a little piece of land,
about three miles south of the Indian rancheria of Guatay,
in Guatay Valley, San Diego county.
My place T have
always named Santa Gertrudes. Guatay Valley, Samatagune Valley, Valle de la Viejas, Canada Verde (or Green
Valley, where John Mulkins lives), are all places long well
known. I can say the same of the Porte-suelo, a gap in the
Sierra between Valle de las Viejas and the Valley of Guatay.
In coming to San Diego city, from my place, I generally pass through the Porte-suelo.
I have voted several times at the elections in Guatay
Valley, at the house of Julian Sandoval, now deceased; I'
was in two successive years, a Judge of the election there.
Have known on one occasion more than twenty votes there,
at

an election.

I was acquainted with William Williams. He occupied
and farmed largely in the Valley of Las Viejas.
From the Porte-suelo, the Sierra extends eastward a considerable distance toward the Valle de los Pinos, very distinctly to be seen, dividing the Valley of Guatay and Samatagune, from Santa Gertrudes and its neighborhood, on
one side, and extending a little north of west, dividing
Guatay Valley from Valle de las Viejas.
Have often been in Cuyamaca Valley, where in winter
generally is a lake that dries up in summer; it is a large
valley, with fine range for stock, and a very noted place.
I was personally acquainted with J R. Lassitor, who formerly lived in Green Valley. I have been there often;
both the valley and Samatagune are good for grazing. Have
known stock from the coast to have been kept in Samatagune
by many different persons.
Samatagune is about three miles west of the Valle de los
Pinos.
.
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I have farmed in my place of Santa Gertrudes; have there
a small vineyard and orchard during the past twelve years.
Have had some one hundred and twenty head of horse stock,
with a few cattle.
Sworn to March 11th, before County Judge.

AFFIDAVIT OF VICENTE EOMERO.
United States of America, State of California. Before the U. S.

Surveyor-General for California.

upon the survey of cuyamaca rancho.

State of California,
County of San Diego,

r

Vicente Komero, being first duly sworn to tell the truth,
the whole truth, and nothing but the truth, deposes and
says:
My name is Vicente Romero; my age is sixty-sir years; I
am by trade a saddler; I was born in Lower California, near
the Presidio of Loreto; became a soldier in 1825; served
generally on La Frontera, at San Vicente, Santa Tomas,
Descanso, and other points; between 1825 and 1837, I was
often at the Presidio of San Diego; I first saw it in 1825,
Jose' Maria Echeandia was in command there.
Governor of both Calif ornias. During this period
the Indians of the San Diego Mountains, as well as of the
Colorado and certain parts of Lower California, gave much
trouble.
In the year 1837, at Don Pio Pico's rancho of
Jamul (lying about 22 miles southeast of the San Diego
Presidio), they murdered four white men and carried off two
young girls. This gave much alarm to the inhabitants of
the Pueblo, and a military expedition was sent against them
I went upon this campaign.
The force consisted of eighteen regular soldiers, and
thirty friendly Indians, under the noted chief, Jatanil, the
whole commanded by the Alferez Macedonio, who in those
days had great repute as a fighter of Indians. We started
from Descanso, about fifty miles below the Pueblo of San
Diego, passing through Tecate, Las Juntas, Milquatay,
Jacum, Matacawat, Guatay, Cuyamaca Valley, round to

when Gov.

He was

Valle de las Viejas, being out four months.
During this time we had several encounters with the
Indians, and killed many of them; but, finally, at a place
known as Matadero, in the Jacum Mountain, our ammunition having fallen into the hands of the Indians, by a sur-
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prise of the guard, we abandoned our horses at night, and
returned to the Presidio at San Diego. In this battle were
Yumas from the Colorado, as well as Cuyamaca Indians.
The Indians then Hying among the Cuyamaca Mountains
were still "Gentiles;" the Missions never were able to convert more than one and another, here and there could do
nothing permanently with them. They were cut up into
several distinct ran cherias, often hostile to each other; they
were numerous at Guatay and Cuyamaca Valley, and, in
every sense of the word, savage. At the Presidio, or the
Mission of San Diego, little was known of them with the
white people they had no intercourse, and kept themselves
entirely apart from the Indians of San Felipe, Santa Ysabel
and other points then more or less Christianized. Even in
going only as far as the Yalle de las Yiejas (about 33 miles
northeast of the Presidio) it was considered dangerous, and
the greatest caution was used by the soldiers.
In this campaign we did not go over to Santa Ysabel
about fifteen miles from Cuyamaca Valley. Santa Ysabel
was then a flourishing Mission establishment, subject to the

—

;

Mission of San Diego.
We had no fight with the Indians of Guatay Valley. We
marched from Matacawat to the Valley of Pines, thence to
Samatagune here there was a large rancheria, but it offered
no resistance; thence we entered Guatay Valley.
By the path we followed, it is about five miles to Canada
Verde, and thence about five miles to the Valley of Cuyamaca. Here the Indians were more numerous than at any
other place. Their principal rancheria was in a pile of rocks
just north of a high sharp-pointed peak, around which the
present wagon road passes; they had another where a little
cahada leads out from the main Cuyamaca Mountains, down
to the place some years ago occupied by an American named
;

Stockton.

We had a fight with the Indians here; killed some of
them; they finally submitted to our terms, promising not to
molest the settlements further. We remained here in all
about four days.
Last year I was in charge of about one thousand head of
sheep, belonging to Don Jesus Machado, of San Diego; we
kept them through the whole summer on the mesa of
Huacupin. During the same time one American kept there
some four thousand head of sheep; and another American
near five thousand head of sheep. Frank Stone, Pancho
Ames and Jesus Machado, during the same summer, kept a
number of horses there.
The mesa of Huacupin must have, I

large

believe, full

two

leagues of land; it extends from Samatagune over to near
Battlesnake Valley, and from Canada Verde (where Mulkin s
3
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lives) to the foothills of the Sierra of

Jacupin (or Agua

Caliente); it has good grass, and a great many watering
places for stock.
There are very few I know but three old men of the
former Indians of Guatay and Cuyamaca; one of them is
generally known, named Michelaha; a brother of his is

—

named Cuchai

—both very

burned the bodies

Sworn

to

—

March

old.
These Indians always then
of their dead.
20th, 1871.

certificate of eev. vicente pasqual 0livas.
[translation.]

The locality of Santa Ysabel is not vacant land, as the
petitioner says in his representation; it is now a mission,
with church, cemetery, and the other requisites of a civilized Pueblo, and the priest does not reside in it only because
The Indians of said Mission
of .the scarcity of priests.
have their plantings of wheat, barley, corn, beans, peas,
and other plants for their sustenance, and two vineyards,
with their gardens, their horse stock; and in the summer
their lands occupied with sheep.
No private person can
And if the governsettle among a people of this class.
ment should grant this land to the petitioner (Jose" Joaquin
Ortega), to what point will it banish the Indians, now 580
souls ? The law says, the native possessors of the soil are
Melior estconditio posidentis. This is all
its true owners.
the report I can make upon the subject.
Mission of San Diego, May 7th, 1839. In the absence
of the administrator.
Fr. Vicente Pasqual Olivas.

AFFIDAVIT OF A. UBACH.
/

(As to the signature of Yicente Pasqual Olivas,

etc.)

DECISION of the surveyor-general.

U.

S.

Surveyor-General's Office,

San Francisco, April
Hon.

Willis

15th, 1871.

Drummond, Commissioner General Land

Office,

Washington, D. C.

Sir

—In the matter of the survey of

the

Eancho

of

Cuya-

[35]
maca, confirmed to Augustin Olvera,

make

jl

have the honor to

the following report

This rancho was granted by Governor Pio Pico, on the
11th day of August, a. d. 1845, to Agustin Olvera. No
quantity is mentioned in the grant, nor is there any description of boundaries.
But the third clause of the grant
cites, "that the Judge who may give the possession, shall
" cause the same to be measured in accordance with the or" dinances, taking care that at the time of giving the pos" session, the corresponding map shall be made, the
" original of which shall be transmitted to the government,
'
with a notice of the number of sitios contained in the
" same."
The petition for the grant was referred by the Governor
to Jose" Joaquin Ortega, as a " Colmdante" of said Banclio,
to make a report thereon.
Ortega reports, that the land " known by the name of
" Cuyamaca is colindante con (literally bounding with) Santa
" Isabel; is entirely vacant and extends as far as Milcua" tay' and a part of the valley of Las Viejas."
The grant, however, does not refer to this report of Ore

6

'

tega.

As above stated, possession was directed in the grant
be given, and a map to be made at the same time.

to

Among the original title papers is filed a certificate of
Jose A. Estudillo, first Justice of the Peace of the Pueblo
of San Diego, dated April 1st, 1346.
In this certificate Estudillo states that Olvera petitioned him for juridical possession of the place of Cuyamaca.. but that on account of the
heavy rains in the mountains, which made the roads in that
region impassable, it was impossible for him to give said
possession.
But he goes on to state that from personal
knowledge, and from the best information he had been able
to acquire, the place of Cuyamaca is, as is shown by the map
which has been made, that the tract contains eight square
leagues, and that the same will be measured as soon as the
weather will permit it to be done.
The original title papers do not show that any juridical
measurement was ever made.
The claim was presented to the Land Commission by
Agustin Olvera, the grantee, and was rejected by that
Board. But on appeal to the United States District Court,
the claim was confirmed to the grantee, with the following
description of location

" The land of which confirmation is hereby made is situ" ated in the county of San Diego, State of California,
" called Cuyamaca, containing eight square leagues of land
" and no more, within the boundaries described in the
" grant and map of said land, and the certificate of Jose An-
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'

tonio Estudillo, first Justice of the Peace, dated April
" 1st, 1846, contained in the transcript and the testimony
" on file in the case. Provided, That the land of which
confirmation is made, is of the extent of eight square
"leagues of land, and no more, within the boundaries as
laid down in said map and grant, if such quantity be
" therein contained. But if there be a less quantity, then
" confirmation is hereby made of such less quantity." By
'

'

'

'

'

dismissal of appeal to the Supreme Court, the decree of the
U. S. District Court became final.
Under this final decree of confirmation, instructions were
issued to Deputy Surveyor James Pascoe, by my predecessor, to make a survey of said rancho, which survey, having
been legally advertised, is now under consideration. In
these instructions the calls of the decree are recited, and
the surveyor was directed to make his survey in accordance
with the requirements of the law and said decree of confirmation, stating further, that if the exterior boundaries
were found corresponding with the diseno, the claimants
would have the choice of location of eight leagues within
those boundaries, provided the tract was in a compact
form.
Under the law of the 1st of July, 1864, it is the duty of
this office to locate this grant in accordance with the calls
of the final decree of confirmation and the data therein referred to.
The data referred to are: the Original Grant, the
Map, the Certificate of Jose Antonio Estudillo, and the testimony on file in the case.
The grant impliedly refers to the map to be made for
location.
Estudillo certifies to the correctness of the map.
The only testimony taken in the Land Commission in relation to the location, is found in the deposition of Santiago
E. Argueilo, who testified to the genuineness of the map, and
states that said map is sufficiently accurate to distinguish
the tract in question: the names of particular spots that
appear on its face are well known names of particular localities; the boundaries can be recognized by the help of
said map; that he had frequently been on said tract and had
examined it, and that he knew these facts from personal
knowledge. J. J. Warner, Jos6 A. Carrillo, and Jose Joaquin Oretega, were examined as witnesses in the District
Carrillo testifies that the place called Cuyamaca
Court.
is a well known locality and is near the Santa Isabel
Bancho. Warner says: "It is a well known tract of land
near the summit of the mountain ridge which separates the
waters that flow directly into the Pacific Ocean, from
those that flow into the Bio Colorado, and that there is a
prominent mountain known as Cuyamaca lying on the
northeast corner of the tract." Ortega says: " It is a well
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known

tract bounded on the south by the Porte-suelo that
opens into the valley of Las Yiejas; on the north by the
Sierra of Cuyamaca and Iguae; on the east by the
Sierra of Jacupin, and on the west by the rancho of Santa
Ysabel, following the low hills until it reaches the southern
boundary. That Iguae and Guatay were the permanent Indian rancherias on the place, and, more or less, about five

leagues apart."
The foregoing is an abstract of all the evidence taken before the Board of Land Commissioners and the United
States District Court, on the question of location.
It is manifest from the foregoing, that the diseno is made
the controlling locative element, as well in the original grant
as in the decree of confirmation.
It becomes necessary for this office to inquire
First: Does this diseno show with approximate correctness a tract of land which can be identified by the topography and the descriptive calls found upon the same?
Secondly If the diseno furnishes sufficient data for this
identification, has the survey now under consideration been
made within the boundaries as shown upon the diseno ?
Because since the law of the 1st of July, 1864, is imperative in requiring a strict adherence to the calls of the final
decree of confirmation, it follows that the eight leagues confirmed to the claimants must be located within the limits of
the diseno, referred to in the decree, since it is the only descriptive data found in said decree; provided, the tract
claimed to be shown on the diseno can, by any means, beidentified on the ground.
The evidence taken in the case is conflicting.
Referring to the diseno, we find that by the scale it represents a tract of some fourteen (14) square leagues, in
nearly a square form, bounded on the four sides by a representation of mountain ranges, with sundry descriptive
calls written on the face of the same, and on the margin is
found the following descriptive note "Within this diagram
there are pine groves and other woods, and some small
watering places, which are not laid down." On the north,
the tract is bounded by the Sierra of Cuyamaca; near the
upper or northern edge of the map there is a place marked
"Laguna Seca" (Dry Lake.) In a westerly direction from
this Dry Lake, and towards the northwesterly corner of the
diseno, is found a place marked "Cuyamaca," near which
passes a dotted line representing a road, which crosses the
face of the diseno, and leaves it at the lower boundary at a
point marked "Porte-suelo" (pass.) At the southwestern
corner of the diseno are found the words, "Sierra para la
parte del Valle de las Viejas" (mountains in the direction of
the Valley of Las Yiejas.)
On the eastern side is found

—

:
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a topographical representation of hills, on which is written
"Lomeria" (hill range), and immediately to the west of this
are written the words, "Mesa de Huacupin" (table land of
Huacupin.) Near the southeastern corner is found Bancheria llamada Samatagune.
A little to the north of Portesuelo is found the Yalle de Guatay (the Valley of Guatay.)
Other words and names are found upon said map, which
will be seen by inspection.
So that this map appears to be
a picture made up partially of topographical drawings and
partially of descriptive words, designed to represent a certain tract of country.
Estudillo, in his certificate given on the first of April,
A. d. 1846, says that the place of Cuyamaca is as shown by
this map, or, in other words, that the map is a correct representation of said place.
James Pascoe, the deputy who made the survey, in his
affidavit filed in the case, states that the owners of the
rancho of Cuyamaca requested him to locate the northern
line of the survey of the Cuyamaca on the southern line
of the rancho of Santa Ysabel.
He further states, that in
making the survey of the Cuyamaca, he was principally
controlled by the report of Ortega, the southern line of the
juridical possession of the Santa Ysabel, the character of
the land lying immediately south of Santa Ysabel, and the
general character of the country. He further states, that
he does not regard this map as giving any accurate description of any land in the region of Cuyamaca, giving his reason for this opinion. He says further, that he has seen a
map made by Charles J. Fox (which map we will presently
refer to), purporting to be a survey of the land described
in Estudillo's plat; that he cannot see the least resemblance
between it and the Fox map as far as it goes, this is a fair
and correct representation of a portion of the lands included
in the southern part of the official survey; that the Estudillo plat gives no description of any portion thereof, and
might as well be used to describe any other tract of land.
Myron G. Wheeler, Mr. Pascoe's deputy, makes substantially the same statement as Mr. Pascoe; and he says that,
taking the report of Ortega and the Act of Juridical Possession of the Santa Ysabel, in his judgment there can be no
mistake as to where the northern line of the Cuyamaca
;

should be located.
Wm. P. Reynolds, surveyor, also stated in an affidavit
made by him in the case, that there is no tract of country
in that region the topography of which bears any resemblance to that given by the cliseho.
Let us now refer to the Fox map, and make a comparison
between it and the original diseho of the grant.
Mr. Fox, in his affidavit in explanation of said map, says:
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That

for twenty years lie lias been a civil engineer; that in
of July of last year (1870), he made a survey extending over a considerable tract of land, from the Yalle de
las Viejas to the Jnlian Mining District.
That as said survey was made for the purpose of ascertaining the character
of the country, and to locate with reference to one another
certain places well known to various persons, he commenced
at an established corner of the public surveys, and ran a
random compass-line at various stations which are numbered, taking bearings and distances, to places named on a
certified copy of" the diseho of the Cuyamaca Grant, these
places being pointed out to him by residents of the country.
That in this way he located the Porte-suelo, Guatay Yalley,
Samatagune, the mountain ridge which runs easterly and
westerly as the boundary of the Guatay Yalley on the south;

the

month

Green Yalley, where resides John W. Mulkins, the old Indian rancheria of Mitaragui, Cuyamaca Yalley, containing
the Laguna seca, Iguae, and the lofty Cuyamaca Mountains,
the canadas Pilcha and Pisclime, which are on the side of
the first Cayamaca peak, about one and a half miles westerly
from Mulkins'; that all the places designated upon the
diseho above mentioned, were readily found, and all well
known. He says, that a ridge on the south side of the
Guatay Yalley is very distinctly marked, running in an
easterly direction from the Porte-suelo, and forming on the
diseno the southern limit of the grant; that on the north
side of the Cuyamaca Yalley there is a line of hills running
in an easterly direction from the Cuyamaca Mountains, corresponding with the one marked on the diseno; and that the
diseho seems to be a tolerably correct delineation of the
country as he found it by actual measurement, and that the

down on it are quite correctly placed.
The Fox map, being thus explained by this affidavit, and
assuming that the places marked thereon have been correctly located by an actual survey made in accordance with the

places laid

strictest rules of science, and that this map has been compiled by a skillful draughtsman, from the field notes of such
survey, the next step in the investigation of identity, is to
make a comparison between the Pox map, recently made
from actual survey, and the map of the grant made twentyfive years ago, perhaps as an eye sketch, perhaps from
memory, or perhaps from data given to the draughtsman by
the grantee.
Pox has marked upon the map of his survey by heavy red
lines, his location of the northern, eastern, southern and
western boundaries of the Cuyamaca Rancho, as shown upon
the diseho of the grant. He has protracted the Pascoe survey now under consideration, on said map, in green lines;
and he has shown by red lines the road (camino of the di-
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seno) which passes through the Cuyamaca Valley near the Laguna Seca, Green Valley, Little Guatay Valley, and through

the Porte-Suelo, into the Valley of the Viejas. Referring to
the original diseno of the grant, I find laid down there a
place marked Laguna Seca; I find upon the Fox map in the
Cuyamaca Valley a place marked Laguna Seca; on comparing the two maps, I find that the two locations approximately agree as to distance from the northern boundary of
the map, with respect to relative position.
In the northwest corner of the diseno, I find the words,
Pasas Coscar, Canada, Canada.
On the Fox map I find
approximately in the same relative position, a place marked
Canada Coscar. On the northern boundary of the diseno I
find a place marked Igune, between the Laguna Seca and
the northern boundary of the grant, as located in the Fox
map, and near the northern boundary I find a place marked
Igune.
Southerly from the Laguna Seca, and on the road
as laid down, I find on the Fox map a place marked Mitaragui, and on the diseno I find on the road a place marked
Mitaragui; and although on the diseno it is located something too far to the east, I take it to be intended to represent the same place.
To the northwest of the place marked Mitaragui, on the
Fox map, I find laid down two small valleys named Pisclime
and Pilcha, and on the diseno, I find to the west of the
word Mitaragui, the words Pisclime, Pilcha and Canada.
Immediately south of the place marked Mitaragui, on the
Fox map, I find a place called Green Valley, approximately
in the same relative locality.
I find on the diseno the words Canada Canada, the road
passing between these two words. These words show that
it was intended to indicate something like a valley in that

neighborhood.
Following the road on the Fox map to the south, I find
Guatay Valley near the southern boundary of the diseno, as
portrayed on said map, to the west of which I find Little

Guatay Valley.
Continuing to the west, I find a place marked Port-suelo
from the southwest corner of the diseno, as
portrayed on said map, and continuing along said road, I
(pass), not far

find outside of the boundary of the diseno a place marked
Valle de las Viejas, lying southwesterly from the southwest
corner of the diseno; looking on the diseno, I find the words
Valle de Guatay, approximately in the same relative position as the place marked Guatay Valley on the Fox map,
and I also find the word Port-suelo, with some approximation in position to the same word found on the Fox map,
and at the southwest corner of the diseno, I find the words
"Sierra pa la parte del Valle de las Viejas," the translation of

which

is

mountains towards

the valle?/ of

Las

Viejas.
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I find on the Fox map, to the east of the Guatay Valley,
a place marked Samatagune, and on the diseno I find in the
same relative position the words Rancheria llamada Samatagune.

be observed that the Pascoe map and the Fox
agree as to the location of the Laguna Seca, the Cuyamaca peaks, the Canada Coscar, Mulkins' house, situated in
Green Valley, and as to the general direction of the road
approximately.
Admitting the survey of Fox to have been correctly
made, I think the foregoing comparison clearly shows that
the greater portion of Pascoe's survey is north of the northern boundary of the diseno, and embraces land not included
in the same.
The owners of the rancho claim that they have a right to
locate the land, so as to join the rancho of Santa Isabel,
and their counsel argue that they should be permitted to
do so under the authority of the Ortega report, which refers
to the land as " colindante," with the rancho of Santa Isabel.
This report is not referred to in the grant, nor made a
part of the decree of confirmation, and for this reason,
counsel for contestants claim, that it cannot be regarded
as exercising any control in the location; they claim, also,
that the words " colindante con," as found in Ortega's report,
are vague and indefinite, being used to designate neighboring, as well as coterminous lands, citing in support of this
construction the case of Hart v. Burnett, 15 California Reports.
In this opinion, the Court says: " In the first place,we do not think that the fact that the pueblo was represented as
a colindante, shows that such municipality had any claim to the
land next to the northern boundary, which was in the act of
juridical possession, assigned to Buri-Buri Rancho.
The counsel for the claimant urges that the diseno is extra judicial; that the laws of colonization did not authorize
Estudillo to make maps; that his sole duty was to give posIt will

map

session.
The original grant requires a

map to be made.
map on file in

Estudillo
the case.
It is not claimed that he made the same, and the decree of
confirmation refers for description to the grant and map of
said land, and the certificate of Jose" Antonio Estudillo, first
Justice of the Peace, dated April 1st, 1846, contained in
the transcript, and the testimony on file in the case.
This
language appears to me to be plain and explicit, and I
consider that my sole duty, as a merely executive officer, is
strictly to obey the mandate of the judicial tribunal that
has passed upon and determined the character of the title
papers upon which the claim is based.
In any view of the case, it appears to me that the diseno,
certifies to the correctness of the
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in this instance, must be looked upon as exercising a control in the location superior to any report found in the proceedings prior to the issuance of the grant. Ortega reports
as vacant a large tract of country called "Cuyamaca," extending from the Santa Isabel on the north to Milcuatay on
the south.
grant was made to Olvera of the place of
Cuyamaca.
The grant directs that when the land is
measured a map shall be made of the same and forwarded
to the Government, with a report as to the number of square
leagues contained in the tract. The reason why the measurement is not made is explained in the certificate of Estudillo, and he certifies to the correctness of the map and as
to the quantity contained in the tract.
It seems to me that
this map must be looked upon as a selection by the grantee
of the land asked for and as a segregation thereof from the
larger tract, and as such must be considered as the controlling locative paper.
I am informed by the keeper of the Spanish archives of
my office, that the descriptive marginal note on the diseno
in the Espediente, is in the handwriting of one Erancisco
Lopez, at that time a Government clerk; that the registry
of the grant in book of "Toma de Eazon," is in the same
handwriting, and that there are many records of the kind in
this office in his handwriting.
That it is shown by the Espediente that this grant was submitted to the Departmental
Assembly for approval on the eighth of May, 1846. This
being more than a month subsequent to the date of Estudillo's certificate, the diseno at that time must have formed
part of the Espediente, and must have been before the Departmental Assembly. At this time the grantee, Agustin
Olvera, was secretary, and it is therefore manifest that on
the eighth of May, 1846, the Espediente, with all that it
contained, must have been subject to his inspection, from
the fact that the order of the Departmental Assembly found
in the Espediente, referring the same to the committee on
vacant lands, is in his own handwriting.
Much evidence has been filed in the case, more or less
pertinent to the points in controversy; but a small portion
of which I have deemed it necessary to refer to in this
report.
After a careful investigation of the matter, I am forced
to the conclusion that I cannot approve the survey as being
in accordance with the decree of confirmation, since the
larger portion thereof is located beyond the limits of the
diseno, which appears to be the controlling locative element
of the decree.
I herewith forward plat and field notes of survey, and all
the evidence upon which this opinion is based.

A
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I have the honor to remain, very respectfully
obedient servant,
J. E. HAEDENBEEGH,

U.

your,

Survevor-General for California.

S.

,

:.;^,'".*'*^

Surveyoe-G^e^^Offiqj ^

U. S.

San

Erancis(?b,

Octo^r^^M

E. Hardenbergh, United S.tatlPBurveyorhereby certify that the 2§^|*^f!eoting->and
foregoing pages, numbered from 1 to 23j is .a true; full and
correct copy of the Surveyor-General's opinion, dated April
15th, a. d. 1871, rendered in the matter of the survey of the
Eancho Cuyamaca, as the same remains of record and on
I, J.

for California,

file

in

my said office.
my hand and

Attest
first

official

seal the

day and date above

written.

[seal.]

U.

NOTE —An

Act

to

S.

J. E. Haedenbergh,
Surveyor-General for California.

Expedite the Settlement of Titles to

Land

in the State

of

Approved July 1, 1864.
Section 1. That whenever the Surveyor- General of California shall, in
compliance with the thirteenth section of an Act entitled, " An Act to ascertain and settle the private land claims in the State of California," approved
March third, eighteen hundred and fifty-one, have caused any private land
claim to be surveyed and a plat to be made thereof, he shall give notice that
the same has been done by a publication once a week, for four consecutive
weeks, in two newspapers, one published in the city of San Francisco, and
one published near the land surveyed, and shall retain in his office, for public inspection, the survey and plat, until ninety days from the date of the first
publication in San Francisco shall have expired; and if no objections are made
to said survey, he shall approve the same, and transmit a copy of the survey
and plat thereof to the Commissioner of the General Land Office at Washington, for his examination and approval but if objections are made to said survey,
within the said ninety days, by any party claiming to have an interest in the tract
California.

;

embraced by

the survey, or in

any part

thereof,

writing, stating distinctly the interest of the
attorney,

and filed with

may

such objections shall be reduced to
objector,

the Surveyor-General, together

and signed by him or

his

with such affidavits or other

At the expiration of
Commissioner
of the General Land Office at Washington, a copy of the survey and plat and
objections, and proofs filed with him in support of the objections, and also
of any proofs produced by the claimant and filed with him in support of the
survey, together with his opinion thereon; and if the survey and plat are

proofs as he

produce in support of

the objections.

said ninety* days, the Surveyor-General shall transmit to the
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'

1

approved by the said commissioner, he shall indorse thereon a certificate of
his approval. If disapproved by him, or if, in his opinion, the ends of justice would be subserved thereby, he may require a further report from the
Surveyor-General of California, touching the matters indicated by him, or
proofs to be taken thereon, or may direct a new survey and plat to be made.
Whenever the objections are disposed of, or the survey and plat are corrected, or a new survey and plat are made in conformity with his directions,
he shall indorse upon the survey and plat adopted his certificate of approval.
After the survey and plat have been, as hereinbefore provided, approved by
the Commissioner of the General Land Office, it shall be the duty of the said
Commissioner to cause a patent to issue to the claimant as soon as practicable after such approval.

'

PART
Depositions taken before A. S.

Diego County, in

Eancho.

the matter

Certified

II.

County Clerk, San
Survey of Cuyamaca

Grant,
the

of
March, 24th, 1873.

Witnesses.— Joseph Yancey, Joseph Swycaffer, Carlos
Thomas H. Bush, Joseph S. Manasse, John Carruth, Myron G. Wheeler, Charles J. Fox.
Eschrich,

EXHIBITS.
A, No.

1.

—Transcript of
—Diseno —

U.

S. District Court, of

Cuya-

maca Grant.
A, No.

2.

certified

from U. S. District Court

(in said Transcript.)

B, No. 1.—Plat of survey by Charles J. Fox (FF.)
Transcript of U. S. District Court, of Yalle de las

C—
las Viejas surveyed by James
—
Pascoe.
F. —Topographical plat of Charles J. Fox, July, 1870
(FF, B, No.
G. — Section of county map, by M. G. Wheeler (G—J.
A. B.)
H. —Topographical sketch, by Charles Herman, August,
Vie j as.
D. Plat of Valle de

1.)

1870, showing a location of the diseno.
No. 1, stipulation as to evidence; Nos. 2, 3, 4, 7, notices
for depositions; No. 5, first publication of survey of Cuyamaca Grant, October 4, 1870; No. 6, orders extending time
for testimony, February 27, March 7, 1871.
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INTRODUCTORY.
Proceedings before the Commissioner of the General Land

Office.

FOE SURVEYS OF PEIYATE
LAND CLAIMS.

I.— INSTRUCTIONS

Department of the Interior,
General Land Office,
Washington, D. C. Aug.
J.

R. Hardenbergh, Esq.,
cisco,

California

]

v

13, 1872.

U. S. Surveyor-General,

San Fran-

:

—

Sir
My attention lias been called to the insufficiency of
the ex-parte testimony offered as proof in the determination
of the various and important questions continually arising
in the adjudication of surveys of private land claims in California, and with a view of obtaining more reliable evidence
in such cases, you are hereby directed, in all future cases of
objection to the survey of a private land claim, duly published according to law, to notify the parties in interest that
the testimony of all witnesses hereafter examined, and whose
statements are tendered to prove or disprove any of the
matters in controversy, will not be received unless said testimony shall have been regularly taken under oath, before
you or the clerk of some court of record, after notice to adverse parties of the time and place of taking such testimony,
and an opportunity given for cross-examination. It is desired, where practicable, that evidence of this character
should be taken before you, but to avoid inconvenience to
parties living at a distance from San Francisco, it is thought
proper to permit them to go before some one of the officers
above named. In all cases, however, in which such evidence is not taken by you, the officers before whom it may
be taken must transmit it, under seal, direct to your office.
In submitting to this office documents filed as evidence in
cases of objection to a survey as aforesaid, you will exercise
due care that no such document be considered by you as
evidence, or transmitted to this office as such, until all the
parties in interest have had an opportunity to inspect the
:

same.

The instructions in regard to taking testimony, contained
in letter dated February 26, 1872, from this office, are hereby canceled.
Please acknowledge the receipt of this communication.
Eespectfully,
Willis Drummond, Commissioner.
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II.— ORDER

FOE REHEARING UPON CUYAMACA
SURVEY.
Washington, D. C, August

Hon.

J.

B. Hardenbergh,

TJ.

S. Surveyor-General,

21, 1872.

San Fran-

Frisco, Cal.

In the matter of the contested survey of the rancho
in California, Agustin Olvera, confirmee, L.
C. No. 375, application having been made under date of
sixth June last, by the attorneys for the rancho claimants,
for the return of the papers in the case to your office for a
rehearing, and they having under date of fifth instant furnished affidavits required by our letter of twenty-second of
June last, addressed to them, corroborative of the allegaSir

:

"Cuyamaca,"

tions contained in their application for a rehearing, I return
herewith your letter of twentieth April last, except the plat
and field notes, decree of Court, and your opinion in the
case, for re-examination and -re-investigation; and have to
direct that you notify all parties in interest of the action had
this office, and that the case is now before you for consideration.
You will also specify the date when the re-investigation will commence, fixing the time at least not less
than sixty days from service of notice to the parties in
interest, or their attorneys.
I have also to direct your attention to the petition for a
rehearing, copy herewith, and to the several points of objection specified therein, as to the correctness of the diseno,

by

etc.

In conducting this trial you will be strictly governed by
our general instructions of the thirteenth instant.
"When the investigation is completed, you will promptly
forward all the papers in the case to this office, together
with your opinion.
In the meantime, please acknowledge the receipt of this.
Very respectfully, your obedient servant,
[signed]
Willis Drummond,* Commissioner.
[Contestants' Exhibit,
J. A. R."]

"R—

*See post, Appendix

—

I.

Note. By order of Acting Commissioner of date March 14th, 1873, on
application of attorneys for contestants, the time for taking depositions -was
extended so as to require contestants to close at San Diego March 31st, and
at San Francisco April 10th, and claimants to close on April 25th (" Exhibit
5.— J. A. K.").
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ILL— ORDER FIXING TIME FOE REHEARING.
Department of the Interior,
General Land Office,
Washington, D. C. Feb,.
J.

B. Hardenbergh,

Esq.,

U. S.

5,

)

v

1873.

Surveyor -General,

j

San

Francisco, Col.

Sir: Referring to nij letter of the twenty -first of August,
1872, returning the papers and ordering an investigation of
Pascoe's survey of the Rancho Cuyamaca, Agustin Olvera,
confirmee, I have now to direct that you notify the parties
contesting said survey, that they will be allowed but forty
days from February 13th, 1873, within which to submit
such testimony an d argument as they may desire in support
of their objections to said survey; and that you also notify
the claimants for said survey that they will be allowed but
twenty days from and after the expiration of said forty days
within which to submit such rebutting testimony or arguments as they may think proper to produce. As soon as
possible after the expiration of said sixty days, you will
transmit to this office all the papers in the case.
"Very respectfully,

Willis Drummond, Commissioner.

IV.— STIPULATION OF PARTIES.
[Contestants' Exhibit, No.

In

1,

A. S. G.]

of the survey of the Cuyamaca Grant, in San
Diego County, State of California, now 'pending before the
Surveyor-General of the United States for California.

the matter

It is stipulated, that all the affidavits taken

and

filed

either party before *said Surveyor- General in the
entitled proceeding,

may be

by

above

read as evidence in said pro-

ceeding, subject, however, to the right of either party to

except to relevancy of said evidence. And it is further
that the 'claimants and the contestants shall
respectively have the right to retake the evidence of any of
stipulated,

the witnesses whose affidavits have been

filed.
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It is further stipulated, that after the twenty-fifth of

vember

nest, the parties shall have the right to take

Noany

testimony, on giving twenty dajs' notice in writing, at the
time and place of taking the same.
This stipulation shall be binding when signed by the
attorneys for the claimants.

October

21, 1872.
I.

Hartman, Att'y

for Claimant.

Benj. Hayes, Att'y for Contestants.

DEPOSITIONS FOR CONTESTANTS.
Be it remembered, that pursuant to the notice and stipulation hereunto annexed, and on this thirteenth day of
February, a. d. 1873, at my office, in the city and county of
San Diego, State of California, at the hour of ten o'clock
a. m., before me, A. S. Grant, County Clerk in and for said
county of San Diego, appeared the parties herein, the contestants by Benjamin Hayes and W. T. McNealy, Esqs.,
and the claimants by their attorney, I. Hartman, Esq.
Adjourned by consent to February 27th, 1873.
DEPOSITION OF JOSEPH YANCEY.

—

Examination in chief.- February 27th, parties appear.
Joseph Yancey, sworn as a witness for contestants; aged 49
years; a farmer living at Julian City; has no pecuniary interest in the survey; that he is out of the Pascoe survey.
Q. 3. Look at Contestants' Exhibit A, No. 1, at the map
on diseno attached to page 37, and marked Contestants' Exhibit A, No. 2, and state any knowledge you may have of
the tract of land delineated thereon by the names Tguai,
Laguna que se seca, Mesa de Huacupin, Samatagune,
Guatay, Porte-suelo, Valle de ldfe Yiejas and other names
thereon.
A. Yguai looks perfectly natural; the Cuyamaca Valley
and Laguna que se seca, and in fact all the points I see on
it, look perfectly natural.
g
[Question objected to by claimants.
1st. Because the map referred to is not a true copy of the
alleged original diseno in this case, as appears from an inspection of the same.
2d. Because it is only a copy of a copy filed in the District Court of the United States for the State of California,
which said copy was copied from a copy in the archives in
possession of the Surveyor-General.
l
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Contestants offer in evidence said Exhibit A, No. 1, and
upon the same, to prove as follows
1st. The decree of the United States District Court confirming the Cuyamaca grant.
2d. The testimony presented before said Court, for connsist

firmation.
3d. The actual diseno

upon which the confirmation was

based.
4th. The proceedings of the Mexican Government for
obtaining the grant in this case.
5th.
To contradict the testimony of John J. Warner in

this case, for claimants.
6th. To define the actual boundaries within which said
grant was to be located.
And in connection therewith, will offer a certified copy of
the original diseno from the United States Surveyor-General's office for California, with other testimony in explanation, and on the hearing will refer to the Hon. SurveyorGeneral the original diseno, for his inspection.]
Q. 4. Have you ever been at the places named Portesuelo, Valley de Guatay, Mesa de Huacupin, and Laguna
Seca; if so, how often, or how recently? A. I have been
at those places within the last two years.
It is very easy to find them ; I have been to the places ofThey're in a portion of the county that I have always
ten.
known as "the Cuyamaca." I have been oftentimes at the
ranch of Santa Ysabel. I have knowledge of the southern
line of Santa Ysabel ranch; from the Laguna Seca upon this
diseno, by the ordinary road, it is about eight miles.
The
place marked
Yguai" on this diseno, is between one mile
and a quarter and one mile and a half from the Laguna Seca.
I have been oftentimes at the place marked on the diseno,
Yalle de las Yiejas. Porte-suelo leads you up to Guatay; I
should say it is east-northeast. I know the place Mitaragui
very well; also those two canons on each side of the road, I
have been into several times.
Q. 14. Describe the place called Mesa Huacupin, as to
its qualities for grazing or otherwise.
A. It is an excellent
grazing country; it is a high mesa land, situated between
the Stonewall mine and the Laguna Grande, a portion of it
'

'

between Green Valley and the Laguna Grande.

Laguna Grande is situated slightly south of east, about
nine miles from the Laguna Seca, also between five and six
miles east-northeast from Green Valley. John W. Mulkins
resides in Green Valley; his residence is nearly south, five
miles distant by the wagon road from Laguna Seca on this
diseno.
This wagon road communicates between Julian
and Guatay.
I have resided in the county of San Diego, more or less,
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since 1853.

south of

east,

Guatay is about forty-two miles, and a little
from the city of San Diego. From the Julian

Mines or Julian City to the valley of Guatay, is about twenty
miles, and slightly west of south.
There is but one place
of the name of Guatay in this county; it is the same I have
here referred to. No one at present is living at the place
in this diserio marked " Yguai;" it was formerly occupied
by Indians; two years ago in October last. The land around
Laguna se seca is an excellent grazing country; it has the
appearance of good rich land. It is known as " Cuyamaca
Valley." I think from one end of the valley to the other extreme end of the valley is about three miles. It is a great
deal higher than the Santa Ysabel Valley; about southeast
by the wagon road from Santa Ysabel Valley; the distance
between the two valleys, about eight miles. Guatay Valley
and Cuyamaca Valley, by their names, are known all over
the country. Valle de las Viejas has notoriety by its name
and by its being known as a pleasant little valley, warm;
from Guatay Valley it is between eight and nine miles west.
From Valle de las Viejas to San Diego City is forty-two or
three miles.
Between Cuyamaca Valley and Santa Ysabel Valley are
Spencer Valley, Round Valley, Long Valley, and a little
valley called Cedar Valley, Bosing Valley; all of them together would not make Cuyamaca Valley. I know Carlos
Eschrich, where he lived in the years 1856, '57, and '58 ; compared with Cuyamaca Valley, for agricultural quality, his
place in size does not compare at all; there is a small spot
about the house that is a warm place, good for agricultural
purposes.
The surrounding countryto the west of Cuyamaca Valley
has very fine timber on it pine, spruce, cedar, and two or
three kinds of oak timber. I know Eschrich's place by the
name of San Luis; Mr. Madison lives there now. It is two
miles from Julian City, about four and a half miles from
Cuyamaca Valley, and northwest; Cuyamaca is much higher.
Eschrich occupied his place under claim of title as Government land of the United States. I know William Godfried
and Adam Bosing; Bosing told me he held under United
States Government land.
Q. 70. From Julian City to Yguai, by the ordinary
wagon road, is six miles and a half, about south. Yguai
is situated in the northwest corner of Cuyamaca Valley,
about four hundred yards from the main road; close by is a
small spring of water; but one place of this name in this
county.
Yguai is an Indian word.
(Q. 71, 72, 73.) I know Don Jose" Joaquin Ortega since
1852 in Los Angeles, also at Santa Maria Bancho ; also the
rancho of Santa Ysabel; had more or less conversation with
him each time I met with him.

—
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Q. 72. Did you ever have any conversation with him in
regard to the Cuyamaca Rancho or Cuyamaca Grant, or its
boundaries, from the year 1852 upwards? If so, please
state as near as you can the dates of those conversations
and any statement he may have made to you upon this
subject.

[Excepted to by claimants as hearsay, etc.]
A. I met him in 1853, at the ranch of Santa Maria. I
stopped through the middle of the day with him there.
We were talking about ranchos in general. I saw some
very nice pine poles lying there. I asked him where they
came from. He told me from Cuyamaca. I asked him
where the Cuyamaca laid.. He pointed to the Cuyamaca
Mountain, and told me it was on the other side of the
Cuyamaca Mountain. The next day, Ortega came to Santa
Tsabel. We had a long conversation again about ranchos
in general.
He explained to me about the ranch of San
Luis. In our conversation I asked him to explain to me
exactly where the Cuyamaca was; he told me it was on the
east side of the mountain; that there was a pretty valley
there; he also spoke about the mesa there, and other little
valleys, the fine timber on the mountains, the fine grass
country; that it belonged to Don Agustin Olvera. I did
not see him again until October, 1854; I met him at San
Pascual; I rode with him to the ranch of Santa Maria; I
had a good deal of talk with him about ranchos and cattle.
We spoke of the Cuyamaca also. He asked me if I did not

want to live on the Cuyamaca; that if I wanted to live there,
he could get permission from Olvera to live on the mesa.
I went to
I told him that I did not want to live there.
Arizona in the same month of October, and did not see him
till the year afterward; he still tried to induce me to go to
the mesa to live. I declined the idea of going there because
it was so cold, and that I was obliged to return to Arizona.
Ortega was owner of Santa Ysabel and Santa Maria at that
time.

From 1853 to 1860, at the places known as Santa Tsabel,
Santa Maria, Ballena, Agua Caliente, and that neighborhood, the white male population did not exceed thirty-five
or forty, probably not that much.
(Q 78, 79.)
Q. 80. If you know, what was the common reputation
among them in regard to the boundaries of the Cuyamaca
Grant?
A. The general idea of the people, so far as I could
gather,

on the Cuyamaca Valley, the Laguna Seca,

all

that

country around there, up there on the mountain.
[Question excepted to by claimants, on the ground that it
is hearsay and irrelevant, and that it is incompetent to fix
the lines of the grant by common report; the only proper
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evidence for that purpose being the grant itself, the decree
of confirmation and the original papers among the Mexican
archives pertaining to the grant.]
Q. 81. What mountain do you refer to in your last
statement? A. The mountain on the west side of the Cuya-

maca

Valley.

Q. 86. In those days did you ever hear any person,
white or Indian, designate the present site of Julian City
as a part of Cuyamaca, either of the Ouyamaca Grant or
otherwise? A. I never did.
Q. 87. Look at contestants' Exhibit B, No. 1, and state
whether or not you have traveled over, or if you are acquainted with the country lying between Guatay Valley and
Julian City, in the mountain region, and state how far, from
your knowledge of said country, you are able to recognize
the places on said Exhibit, and, if you know, state whether
said Exhibit is substantially correct or otherwise?
A. The map looks natural enough. I can come at all
those places by the map. I have been at Samatagune.
The Laguna Grande is more of a grazing country than
agricultural, though there are several springy places that
will do to cultivate.
It gets the name of Laguna Grande,
owing to its being the largest pond of water up there in that
part of the country; at each time when being there I found
it to contain plenty of water.
There has been stock there
for the last two years, owned by different people
what
amount I am not able to say. I saw stock of Cave J. Couts
there; I saw stock of Mr. Hormsly there.
The Stonewall
mine is in the south end of Cuyamaca Valley; same as
Frary's quartz mill, on contestants' Exhibit B, No. 1.
(Q. 96, 97, 98.) I have been through Sierra of Jacupin,
on the diseno; there is a great deal of timber on it, and
a very good kind of timber, of cedar, pine and oak.

—

[Examination in chief

closed.,]

CBOSS-EXAMINATION.

know where the lines of the Pascoe official surbut have been told. I first settled where I am now
living in July or August, 1871; I claim 160 acres, a common
squatter's claim; slightly E. of N., and 1^ miles by the
wagon road from Julian City. I first went to the town of
Julian sometime in the winter of 1870.
Q. 6. Their relative positions on the map look very
I do not

vey

are,

—

natural to me Iguae, Cuyamaca, Laguna q e se seca and
all the points in Contestants' Exhibit No. 2 (being the diseno).
In the spring of 1856 I (first) came through the
Cuyamaca Valley; next, in the summer of 1857. I was there
in the year 1866, '67, and have been there every year since
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up to the present time. I first found out the names of
Porte-suelo, Yalle de Guatay, and Laguna qe se seca, by
asking about them people of San Diego (Q. 11) an old
gentleman named Ames was one; many others, but I don't
recollect their names, it was a long time ago.
first pointed out to you Iguae?
Q. 14.
A. I went there in the fall of 1867, and a squaw that lived
there told me that was Iguae; they were gathering acorns at
that time.
I speak the Indian language very little. I think Wesley
Mulkins first pointed out to me Mesa Huacupin; a Mexican
living at Guatay, Samatagune (Q. 17); Ames, Porte-suelo
(Q. 18), and I knew it when I came to it, by its shape.
Q. 19. Look again upon the copy of the map or diseno
marked Contestants' Exhibit
No. 2, and state if the
word Iguae is not written over a mountain peak, apparently
to denote such peak by that name? A. I can't see any
mountain peak there, only a ridge. (Q. 20.) It is written
to denote a ridge that lies under the side of the mountain,
out of which the waters of the Iguae run.
Q. 21. If it is written so as to denote a ridge, how does
it agree with your statement made in your examination in
chief, that it is a place situated near a small spring of water,
and formerly occupied by Indians.
A. Simply because every man that knows anything about
Indians, knows that they never camp at the water; for which
reason that vicinity at the ridge and the water is known as
Iguae.
(Q. 22.) The Indians lived in different places on
the ridge, and got their water out of the spring; therefore
I have always understood that that vicinity was the
rancheria of Iguae.
Q. 26. There are three mountains situated west of
Cuyamaca Yalley; they are generally known by the people
through the country as Pine Mountains, and often called
Cuyamaca Mountains by the present settlers. (Q. 27.)
They are the most prominent mountains in that vicinity.
(Q. 28.) The Indians have a name for each peak.
Q. 29. Look upon this copy of the diseno, Contestants'
Exhibit A, No. 2, and observe the peaks delineated and
forming the northern line, over which is written the words
Sierra de Cuyamaca; please translate these words. A. The

—

—

Who

A

Cuyamaca Mountains.
Q. 30. If the Cuyamaca Mountains are on the west, and
the map places them on the north, which is correct, the map
or the mountains?

[Question excepted to, as assuming that the map places
the Sierra de Cuyamaca on the north.]
A. This thing being made here does not go to show that
the mountains are on the north; the last time I was there
they were on the west.
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Q. 32. Look again upon the diserio or map, Contestants'
Exhibit A, No. 2, and state if it does not represent apparently a plain surrounded on four sides by distinct ranges of
mountains, except on the eastern side, where is marked Lomeria or low hills?
A. All this (pointing to the Lomeria) looks like low hills;
all this (pointing to the mountains around the map) looks
like a broken country; from Tguai running south an open
plain 2 J miles long and a mile wide, which, I believe, this
level space on the map is made to represent.
Q. 42. In one of your answers in your examination in
chief, you say the distance from Laguna que se seca to
Tguai, is between 1J and 1J miles, measuring it on the map
or diseno.
Contestants' Exhibit A, No. 2, by the scale, it
appears to be about one league or nearly three miles. How

do you reconcile
the diseno

this difference, or

which

is right,

you or

?

[Excepted to as immaterial, in the matter of a diseno.]
A. It does not appear to me to be more than one mile
and a quarter, or a mile and a half. The difference between
my account of it and the diseno, is easily accounted for.
I think there is a slight mistake in the diseno.
Q. 43. I know the southern line of Santa Ysabel rancho
by marks and signs that surveyors usually leave, and by
having traveled it along the line myself
(Q. 44.) The average width of Cuyamaca Valley is from three quarters to one
.

mile.

Q. 47. You have said also in your testimony in chief,
that Spencer Valley, Round Valley, Cedar Valley and
Basing Valley, all together, would not make as much as
Cuyamaca Valley in extent of land. "Would all of these
valleys, including Cuyamaca Valley, contain one square
league of land ? A.
little less than a league.

A

RE-DIRECT EXAMINATION.

Q. 2. The peak shown in section 16 (of contestant's Exhibit B, No. 1) near a place called Japatai, and also two
green lines of survey corner marked C 12, is the Cuyamaca
Mountain; the rancheria of Cuyamaca was on the north
side of this mountain, in the south half of section 9 (which
witness marks with letter C.)
DEPOSITION OP JOSEPH SWYCAFFER.

—

Examination in chief. Aged fifty-two years; ranchero;
residence at Ballena, in San Diego County; I stocked
that ranch about eighteen years ago with cattle and horses,
and have been raising stock there since that time; actually
resided there with my family eight years last fall. It is six
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miles by the ordinary main wagon road, from my house to
the old ranch houses of the Santa Ysabel rancho; three
miles by the stage road to Spencer's Valley. From Santa

Ysabel ranch house to Bosing Valley, by Volcan Canon
direct, is about five miles.
(Q. 13-21.) In the year 1856 till 1860, Carlos Eschrich resided in a place in this county known as San Luis, about
two miles from Julian City, about three or three and a
quarter miles in a southerly direction from Spencer's Valley.
San Luis I suppose to be from six to eight miles distant from the Cuyamaca range; it is more recently known
as Eschrich's old place.
(Q. 22.) He claimed to me that he
held it as United States Government land. [Question excepted to by claimants.] (Q. 29.) Among the people living at the Ballena, Santa Maria, Santa Ysabel and its
neighborhood, between 1853 and 1858, "the universal
opinion of the settlers referred to, according to my knowledge, was, that there was a belt of land lying between the
Santa Ysabel and the Cuyamaca that belonged to Uncle
Sam, in other words, that it was Government land."
[Q. 29 excepted to by claimants, "on the ground that it
is not competent to prove the ownership of land by hearsay
and reputation, and on the further ground that it is not
competent to prove the boundary lines of this grant, or any
other grant by hearsay and reputation."]
(Q. 31-32.) Guatay Valley is from Santa Ysabel in a
southerly direction, a little east of south, from 22 to 25
miles.
Green Valley, going north, is, I should think,
about five miles from Gautay. The road leads through a
mountainous country, not so mountainous on the south side
of Green Valley, as it is from Green Valley to Cuyamaca
Valley.
Erom Mulkins' house to Cuyamaca, is about eight
miles.
I have known these valleys almost ever since I have
been in the country, about 22 years. They are good, known
from their productiveness of grass and cereals. (Q. 33.)
There are no others of the same name in this county.
(Q. 34-35.) Between 1856 and 1866, Moses Manasse lived
in Guatay Valley; Julian Sandoval very close to it; Lassitor in Green Valley.
(Q. 38-40.) From the Eschrich house to Cuyamaca Valley,
we used to call it about six miles in a southeasterly direction.
As judge of the plains for that locality for the rodeo
for the Cuyamaca Valley, I always ordered the cattle to be
stood in that open flat, the Cuyamaca Valley. There is a
wagon road from Santa Ysabel Valley to Cuyamaca Valley;
I have known of its use for 20 years; within the last five
years, I have frequently traveled over it.
Q. 45. Look at Contestants' Exhibit B, No. 1, upon that
part of it running southward from black line marked 3d
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standard south, to point marked Frary quartz mill and
point marked Laguna, at tlie place marked Cuyamaca Valley, and follow the red line delineated on said exhibit between those points, and observe the delineation of streams
intervening, and state from your knowledge of the wagon
road you have referred to, how far said red line corresponds as to course, places passed, or otherwise, with the
actual road, as

A. It

you may have observed and now remember ?

looks real enough, except, after leaving Tally's,
it bends too much to the left, to get into Cuyamaca Valley.
I remember a little Indian rancheria at a place marked on
this map
Iguae ;" the peak in section 32 is the highest next
to the Cuyamaca Valley; the valley and the Laguna in section 4 seem to be well located, according to the road;
Laguna que se seca a laguna that dries up.
Frary quartz mill I should think is about half a mile from
Laguna que se seca. (Q. 50.) Eugene Edmonds, or Stockton, located and built a house at a point marked on this
map Skidmore, not more probably than a mile from Laguna
que se seca. (Q. 51.) At the rancheria marked "Iguae," I
have been frequently. It is usually occupied every year in
acorn time by Indians.
Q. 59. I have traveled from Guatay to San Diego, on
the only wagon road there was at that time the first ranch
after leaving Guatay, is the Valle de las Vie j as; from the
house of Valle de las Viejas, to the house of Julian Sandoval at Guatay Valley, it is six miles or thereabouts.
(Q. 62.) I have been in Guatay Valley, at the spring
rodeos.
(Q. 64.) Lassitor, in Green Valley, was a cattle
and horse and hog-raiser. (Q. 67.) At the rodeo in Guatay
Valley, in 1859 or 1860, the number of cattle supposed to
be in the rodeo from 500 to 600 head. (Q. 72.) Julian
Sandoval was a stock grower. (Q. 73.) Moses Manasse was
a ranchero also.
(Q. 75.) I think it was in the fall of 1858,
he and his brother Hyman located that ranch for stock
growing purposes; I moved the parties there myself.
Q. 76. Bunch's on Exhibit B, No. 1, is the old Eschrich
place, and known previously as San Luis, before Eschrich
established it.
(Q. 77.) When at Bunch's, I should think
it was about two miles to the mountain back of Carlos
Eschrich's house, in a southwesterly direction from the
house to the first high point. (Q. 78.) The ascent is gradual and not very abrupt, along the wagon road, from
all

'

—

;

Bunch's to

(Q. 79, 83.) The most northern Cuin section 32 of Exhibit B, No. 1, as a land-

Tally's.

yamaca peak,

very prominent; it can be seen from the Mesa Chiwhich is west from the old ranch houses of Santa
Ysabel rancho; you can go a couple of miles from the ranch
house of Santa Ysabel, and on the rise of the Mesa Chiquito, and see those points.

mark,

quito,

is
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The Porte-suelo is a very notable place,
being the outlet to Yalle de las Yiejas, or Guatay, either way.
Guatay has been simply known as a good
little rancho; it is well known.
[Examination in chief closed.^
(Q. 87, 88.)

owing

to its

CKOSS-EXAMI1SATION.

Q. 13. I think it was about the spring of 1851, I first
heard the place where Eschrich lived called San Luis.
Q. 41. In a straight line, from the southern line of
Santa Ysabel, to Milquatay, would be, I think, about 35
miles.
All the intervening country is considered on the
Cuyamaca range of mountains.
Q. 45. I should not think there was over a league in
both the valleys of Guatay. (Q. 47.) Green Yalley I should
think two miles in length, probably over, in average width
about a quarter of a mile; I do not know the quantity of
land in acres; I suppose it would be about 320 acres.
(Q. 55-59.) From Guatay Yalley to Cuyamaca Yalley,
along the road, the country is rough, broken, rocky, and

bad

for agriculture.
(Q. 61, 62.) The character of the country from the Cuyamaca Yalley to the foot-hills of the Yallecito, is barren,
little else upon it but chemizal
brush. The Yallecitos hills are on the south side of an
arid and sandy canon or valley leading to the Desert.
Q. 63. There are three distinct points known to the old
settlers as the high peaks of the Cuyamaca; the highest of
them is the farthest from the valley, west; in fact, they are
all west of the Cuyamaca Yalley.
One is northwesterly of
the Yalley.
(Q. 64.) The general course of the range is
from north to south. (Q. 67.) According to my best judgment I am correct in placing the Cuyamaca mountains or
peaks to the west or northwest of Cuyamaca Yalley and La-

mountainous, and very

«

guna q e

se seca.

Q. 68. Look again on Contestants' Exhibit A, No. 2, the
copy of the alleged diseno, and .at the place where the word
Yguai is written over a mountain peak, and state if the word
Yguai is not placed apparently to denote the name of that

peak?
A. It looks as here represented.
(Q. 80, 81.) Describe the land on Contestants' Exhibit
B, No. 1, situated between the southern line of Santa
Ysabel and the first Cuyamaca peak going south, and the
green lines on the east and west.
A. It is a gradual ascent on this bench below Julian. The
character of the land on the bench north of Julian is interspersed with little valleys and timbered hills, running
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J

streams; after leaving this bench and going south it is more
abrupt and broken; has some desirable little localities in it
for agricultural and otherwise, until near the peak.
As to
farming it is not, but for grazing purposes it is very good;
it is not adapted to farming because it is too unequal, too
high, and subject to frosts.
Q. 83. In what direction are the water sheds from Julian?
A. East and west.
[Motion to strike out the answer; it is too indefinite and
unintelligible, immaterial and incompetent.]
[Cross-examination closed. ]

RE-DIRECT EXAMINATION.

Q. 1. The persons living on the lands from Tally's down
the mountain to Mifford's have improvements in state of
progress and lands under cultivation, and reside with their
families at their places, namely:

and Haynes.

The improvements

Tally,

Greenwood, Bush

are not very extensive,
having little cabins and cultivation. (Q. 2.) Those places
here described on this Exhibit B, No. 1, are the only
places that have the advantages of water that I know of, I
mean in the surroundings. (Q. 3.) These places from
Tally's to Mifford's are all below the summit of Cuyamaca
range, as I have before described said range on cross-examination.
(Q. 4.) The site of Julian City and its immediate
neighborhood are below said range. (Q. 5.) The bench
described in answer to question 80, is lower than Julian
City.
(Q. 6.) Some of the persons mentioned from Tally'sto Mifford's claim under Government title, that is to say:
Tally, Greenwood, Hatfield, Bush and Haynes.
[Last question and answer excepted to by claimants, as
hearsay.]
Q. 7. The waters immediately from the town of Julian
flow in a westerly direction into the San Diego river.
(Q.
8.) I am acquainted with Coleman Creek.
(Q. 9.) The
Coleman Creek has its sources from, in and around Julian
City.
(Q. 10.) By the usual traveled wagon road the main
bed of Coleman Creek is six miles from the first Cuyamaca
peak, in section 33, Ex. B, No. 1.
(Q. 11.) I know pretty
nearly at what point Coleman Creek empties into the San
Diego river; it enters through a gorge, very precipitous,
at a place in a bench called Pablo's, below the southern
boundary line of the Santa Ysabel ranch some distance; it
is not often anybody, goes in there.
Q. 12. If you know, state the course of the next two
streams on said Exhibit B, No. 1, delineated as far as
sections 12 and 13.
A. They run westerly until they finally contribute to the
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San Diego

river,

but do not

first

empty

into the

Coleman

Creek.
(Q. 13, 14, 15, 16.) I have traveled from Green Valley to
the foothills of the Vallecitos, to the east of the Laguna
Seca with a United States mail, and the distance traveled I
should think was about twenty miles from Green Valley to
Vallecitos.
(On Exhibit B, No. 1.) Starting from Green
Valley I took an old Indian trail, northerly, through the
hills shown on the map to a point opposite, or nearly so, to
the Laguna q e se seca in an easterly direction, where the
trail runs down the mountain, some six miles from the Laguna q e se seca; then west down the valley to the Vallecitos.
In the course of these journeys, I went in the neighborhood of Laguna Grande, but never to it. On my return
I came up through the Cuyamaca Valley, and always traveled this last route afterwards; I carried the mail about three
years.

[Contestants offer in evidence Exhibit marked "Contestbeing certified copy of record of United
States District Court, California, concerning the ranch of
Valle de las Viejas. Contestants' Exhibit
being offered,
the signature to the certificate upon the same is admitted
to be the genuine signature of James Pascoe.
Contestants offer said Exhibits C and
in evidence, in
connection with Contestants' Exhibit marked A, No. 2, and
B, No. 1, for the purpose of illustrating and explaining said
Exhibit marked "A, No. 2" (the diseno) on its southwest
corner, referring to the Sierra on the side of the Valle de
las Viejas, and to aid in finding and establishing said corner
of the Cuyamaca Grant in question in this case.
Claimants except to same, as irrelevant and immaterial.]
ants' Exhibit C,"

D

D

DEPOSITION OF CARLOS ESOHEICH.
(Q. 1, 2, 3, 4, 5, 6, 7). My name is John Carl Eschrich;
51 years of age; residence, Los Angeles county; a farmer;
birth place, Germany. I came to California in February,
1848. I understand the Spanish language tolerably.
My

name

generally pronounced "Carlos" by the native CaliFrom February, 1848, till 1856, I resided in Los
Angeles county; from last date till several years' ago, I resided in San Diego county; during that period was raising
stock and farming.
(Q. 8, 9, 10, 11, 12.) I lived a part of 1861 and 1862 on
the Santa Ysabel Banch; I kept store there. Prior to 1860
and after 1856 I lived on a ranch called Cuyamaca, seven
miles, more or less, from Santa Ysabel Ranch houses.
(Q. 13, 14, 15, 16.) I built a house on the place; a place
called by the Indians, Asaya; on a portion of land called
San Luis. I don't know if there was any claim of title to
is

fornians.
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I remained there from 1856 to 1861.
that portion of land.
I was raising cattle, horses, sheep, and agriculture. I kept
store at Santa Ysabel about one year.
I went to Los AnI left my place at the discretion of the
geles in 1862.
vaqueros of O'Campo. I let them do what they liked with it.
(Q. 17, 18, 19, 20.) During my residence at this place
and at Santa Ysabel Rancho, I have been acquainted with
the greatest part of that region; with Valle de las Viejas,
Guatay Valley, Mitaragui, Laguna que se seca, and Yguai;
I have been often at those places.
I recollect that I lived
at Mataragui from 1856, in February, to August, same year.
(Q. 22, 23, 24, 25.) The place where I put up my tent
had been an Indian village called Pamauaua. The rancheria
called Mitaragui is at the entrance of the valley coming
down from the Cuyamaca Valley. Nobody was living there
I think the year after I left, Lassitor
at the time I came.
took possession of that valley and called it Green Valley.
I have passed there often since 1857. I was coming from
my house at the ranch of San Luis, or Asaya, and going
sometimes to San Diego and sometimes to Valle de las
Viejas, sometimes no further than Guatay. Julian Sandoval
then lived at Guatay, and a little below his house lived
Trinidad Eodriguez; at the Valle de las Viejas lived William
"Williams.

(Q. 26, 27.) There was a direct wagon road by said places
to San Diego city; when it was passable, I used to travel it
in a wagon, at other times on horseback.
From Mataragui
to Guatay, at Sandoval's, by the road, the distance is about
five miles.
(Q. 28, 29, 30.) On the road between Guatay Valley and
Valle de las Viejas, the country is rather broken, and on an
average, is on the descent; most of it covered with chaparal.
I recollect the Porte-suelo. I have often heard this
name applied by the neighbors living about there, to the
point at which you begin to descend into the Valle de las
Viejas.
(Q. 32, 33, 34, 35, 36, 37.) I am acquainted with Pine
.

Valley.
I am acquainted with Samatagune, and have been
Samatagune is easterly from Guatay
there several times.
three or four miles, somewhat off the road; from Samatagune to Pine Valley, it is about 5 or 6 miles in an easterly
Pine Valley is east of Samatagune. My busidirection.
ness there was looking after cattle. Samatagune is a good
little place for grazing or for farming; it is only well known
to the neighbors of that part of the country; it is about one
mile further from Samatagune to Mitaragui, than from
Guatay Valley.
(Q. 38, 39, 40, 41, 42, 43, 44.) The Laguna que se seca
I have seen it full
is only sometimes dry; seca means dry.
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sometimes nearly

all the year.
It is about four miles nortli
From Laguna Seca, it is a mile or one and
of Mitaragui.
a half miles north to Yguai. I have often been past this
place, and at it; it was not occupied until the fall by the
Vallecitos Indians, when they were gathering acorns. They
used to make a scaffold to put their baskets on, which they
called troja; they kept their acorns there through the winter;
they took some of them home, the rest they kept there in
their trojas.
In those days it was a well known place to
those who lived about the mountains, white or Indians.
It is about five miles from my house at San Luis to Yguai.
Q. 45. I don't know where Julian City is. I have not
been at the mines since they were discovered.
(Q. 46, 47.) At my place, San Luis, I had half a section
surveyed by Surveyor Washburne, in 1856. It included

my

house and improvements.
Q. 48. William Godfried, a witness in this case, has
testified that you built this house by permission of Agustin
Olvera, the claimant of the Cuyamaca grant, or to that
effect.
Is not this statement a mistake ?
[Question excepted to by claimants as "leading."]
A. I did not speak to Olvera at all about that.
Q. 50. Did he (Olvera) ever tell you that he claimed as
far north as San Luis, your place of residence?
[Excepted to by claimants question withdrawn.]
(Q. 52, 53.) I know a place called Volcan, about nine or
ten miles north of- Yguai.
(Q. 54, 55.) From my house (Exhibit B, No. 1), after I
cross to the little plain of San Luis plain or valley, or
whatever you may call it on the road to Cuyamaca, we reach
a timbered hill, a little ascent of timber; after traveling a
few hundred yards it gradually descends in a little hollow,
the left of which is called Pinery; then there is a steep ascent up a hill which leads into a little swampy valley; going
along in a southeasterly direction, the road goes through a
timbered sideling hill, all the time ascending up; you make
a few rounds more and come into Cuyamaca Valley. There
is a trail running straight down from Yguai to place marked

—

—

—

spongy place, a cienega. If you want to go to
Yguai by wagon road, you have to go down round the peak
into Cuyamaca Valley, and then back up to Yguai.
There
is another trail goes from Yguai across Cuyamaca Valley,
over the hills, as witness shows, partly through sections
10 and 15 and 22, to Mitaragui. (Exhibit B, No. 1.)
Q. 56. To the north and west Cuyamaca Valley is surrounded by timber; the three high mountains are to the
Tally, a

west of the valley; to the east it is all barren; barren mountains, rocky country, with small shrubbery upon it.
Q. 57. While you lived at San Luis you have referred
to, how among the people generally was the opinion as to

[63]
the tract lying, say, from the Pinery north to San Luis and
its neighborhood, as to whether the same was public land
or not ?
[Excepted to by claimants, " on the ground that it is incompetent to prove title, or fix the boundaries of land, by
hearsay, or opinion, either public or private."]
A. It was public opinion that it was Government land,
and on that account I had the land surveyed before I built

my

house upon

it.

(Q. 58, 59, 60, 61.) From Valle de las Yiejas to Portesuelo there is a steep hill or mountain to go up. There is
a little ascent yet after to Porte-suelo, and then there is a
gradual descent down into Guatay Valley. I knew Moses
Manasse first in San Diego City; after that in Guatay, after
he bought a place claimed and improved by Trinidad Rodriguez.
His business was stock raising in the southern part
of this high peak of the Cuyamaca mountain and in all the
country around, and in Guatay. The business followed by
Sandoval and Lassitor was stock raising and farming.
Q. 64. At the Pinery, when I first came to that country, I
found a man called Stockton, or Eugene Edmonds.
(Q. 66, 67, 72, 74.) From Yguai to the Pinery it is about
two miles. On this peak near Yguai there is different kind
of oak, pine, some cedar; and tolerably abundant and intermixed with low brush. I obtained the timber for my house
at San Luis, out of the Pinery.
Anahuac is about six or
seven miles from San Luis, in a southwesterly direction;
there are a good many ups and downs to get there.
Q. 75 The reason I left Mitaragui was because there
was no more feed there.
Q. 76. I was acquainted with Agustin Olvera in 1852
first; he lived in Los Angeles city; my relations with him

always friendly.
Q. 77. While you lived at San Luis, did Agustin
Olvera ever make any claim against you for the land you
occupied there?
A. He never made any claim against me.
(Q. 78, 79.) I was very much acquainted with General
Tomas, of the Santa Ysabel or Dieguno Indians. He told
me that where my house at San Luis was built was his
land, but he never would claim it from me, as long as I
lived there; that he was glad I lived there.
[Question and answer excepted to, as hearsay, irrelevant,
immaterial, and for the further reason, that Indians never
had any title to lands in California.]
[Examination in chief closed.~\
CROSS-EXAMINATION BY CLAIMANTS.
(Q. 5-10.)

O'Campo spoken

of

by me

is

the same

who
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formerly occupied Cuyamaca with cattle. His corals were
about three fourths of a mile from my house, in a northeasterly direction, in sight of my house; and I built the
coral myself.
O'Campo held his rodeos about one mile
north of my house, in the flat. His cattle grazed and fed
there, and strayed about the whole country there, as cattle
usually do. That portion of the country was generally good
for grazing.
[All foregoing questions excepted to
irrelevant.]
Q. 11. What number of cattle did

by contestants, as

you keep

at

your

A. When they were brought down first there were
between 900 and 1,000 head; after that they were never
counted.
[Excepted to by contestants, as immaterial.]
Q. 14. I think there is more than half a section of land
place?

Guatay Valley.
(Q. 22, 23, 24, 25.) I don't think Sandoval had more than
30 head of stock; Lassitor had about 100 head. The country on both sides of the road, from Guatay to Green Valley,

in

very rough, broken and mountainous, and covered Avith
chaparal or chemizal. The country on both sides of the
road, from Green Valley to Cuyamaca Valley, is the same,
broken, rough, steep ups and downs; you see more trees,
pine trees of all descriptions. I do not know any mountain
by the name of Sierra cle Cuyamaca, to the northeast of
is

Laguna que

se seca.

My

nearest neighbor, while I lived at San
(Q. 27-32.)
Luis, was Bosing, about three miles to the north of me,
between my place and Volcan; next nearest, John Worm;
he lived about a mile further, to the north of Bosing; the
next, William Godfried, five miles from me; the next, at
Santa Ysabel, seven miles or more from my house (north).
[Cross-examination closed.^

EE-DIRECT EXAMINATION.

O'Campo was built at my own
were wild cattle, the greater part. We
had to go at the rodeo time, to collect our cattle in the whole
country, even down to Tia Juana, in Mexico, and to the
coast. I have collected from Santa Ysabel and Santa Maria
ranchos, at rodeo time.
Q. 5. I wis not acquainted with Cesario Walker, but I
heard often of his name, and saw the person at Los Angeles
I heard he was a native of Denmark.
in 1848, in the fall.
I don't think I have ever seen him since 1848.
Q. 6. Since the time you first went from Mitaragui, until
you finally left San Luis, have you seen anywhere in the
(Q. 1,
expense.

2, 3.)

Our

The

cattle

coral of
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Cuyamaca Mountains, any improvements, houses,

fences,

or stumps of trees anywhere, or any other
signs of labor done in that region, which you may have
known, or which you >could suppose to be, or which you
have by any one been informed, are the works of said
Cesario, or of any persons by his directions?
[Question excepted to by claimants, as not being rebutting, as hearsay, incompetent and irrelevant.
On the part of contestants, the last two questions are
asked, although not strictly in rebuttal, but as material in
this question of survey, and believed to be permissible, for
the reason, as counsel states, he intended to ask but forgot
them, in the examination in chief.]
A. All I have seen, was a few hundred steps to the right
of the main road, passing through the Pinery towards the
Cuyamaca Yalley or plain, were some old stumps of cedar,
and by inquiring I was informed these had been taken out
for the construction of a ferry-boat at the Rio Colorado; but
I don't recollect the persons who took them out.
I have not seen any improvements of former times, except
what the Indians have done.
What I used to call the Pinery, is on both sides of the
creek, running past Greenwood's; the place I saw the stumps
at is down this creek, and near the section line between
sections 19 and 20 (Exhibit B, No. 1). And I was informed
this timber had been cut about three or four years before I
saw them; these stumps I first saw in 1856.
Stockton cut hay at the place marked Tally's. From
Greenwood's up the peak, to the top, on its north side, ia
all pine, oak and cedar mixed together; and higher up, it is
all pine
I mean the peak in section 32.

timber

felled,

—

DEPOSITION Or THOMAS H. BUSH.

—

In Chief, County Judge of San Diego county; aged 41
years; resided in this county between 7 and 8 years; and
County Judge 4J years. I was at Guatay Yalley in the fall
of 1871, on an electioneering tour; met there Mr. Robert
He requested us to alight,
Allison, one of the claimants.
and he would get us something to eat in the house; we
stopped there 15 or 20 minutes; the house had no roof on
it; I think he told us his wife was there.
Cross-examination.
I do not know that the place marked
Allison is a Government claim of Frank Allison, son of
Robert Allison.

—

DEPOSITION OP JOSEPH

—

S.

MANASSE.

Examination in chief. (Q. 1, 2, 3.) Aged 42 years, residence at San Diego City; merchant and rancher o. Have
5

[66]
resided in San Diego county nearly 20 years. I own the
rancli of Encinitos, containing one league on the coast, on
the Los Angeles road; have been raiser of cattle since 1856.
Q. 4. Look at Contestants' Exhibit B, No. 1, and at the
places thereon marked Las Yiejas ranch, Porte-suelo, Little Guatay, Big Guatay, Samatagune, and the place marked
Green Valley, Mulkins. State if you know places of these
names in this county, how long you have known them, or
either of them, the means by which you became acquainted
with them, where they are situate, and how far from the City
of San Diego; what capacity any of them may have for
maintaining cattle or other stock, as horses, sheep, for example; state fully your knowledge of said places?
A. I know those places; have known them about 14 years;
I had cattle and horses at those places; they are situated
back in the mountains; I think Valle de las Viejas is about
40 miles from here (San Diego City) from Valle de las
Viejas to Guatay is about 8 miles.
On the Valle de las
Viejas there was once about 500 head of stock; on the Guatay I saw once about 300 in Green Valley I have seen once
about 1,000 or more. Samatagune is a small place; I had
about 100 head of cattle there once; it is a nice little valley.
Q. 5. As to notoriety, I don't know how they are now,
but at that time they were pretty notorious to stock men.
Q. 8. A man is bound to take notice of the Porte-suelo
as he goes by it; it is all rocks and hills.
(Q. 9, 10.) From 1858, Bill Williams lived at Valle de
las Viejas; he had a two-story adobe house and a nice large
patch of grain under fence; he also had a grist mill; made
;

;

some

flour there.

Q. 12. Are you acquainted with the character of the country lying east of Lassitor's, on Exhibit B, No. 1, marked
Mesa de Huacupin, for grazing or otherwise ?
A. Yes, sir, I have been there; it was then considered
very good for grazing; plenty of grass on it.
[^Examination in chief closed.^

CROSS-EXAMINATION BY CLAIMANTS.

Q. 1. I do not know how many acres of land are in Guatay Valley; I don't think it would come up to 100 acres.
(Q. 2, 3.) The whole country about Guatay is considerably broken; only two or three small valleys there about
Guatay; considerably covered with chaparral and chemizal;
the road was pretty rough from Guatay to Green Valley.
(Q. 4, 5, 6, 7.) At the time of a rodeo I saw about 1,000
head of cattle in Green Valley; at the time of rodeos cattle
are gathered in from all quarters around that neighborhood.
The country on every side of Green Valley is considerably

[67]
broken and mountainous,?and considerable chaparral; there
are also some nice places in the neighborhood.
(Q. 9-17.) Mesa of Huacupin; I don't know exactly the
size, it is

considerable extent of country;

it is

twice as large

Green Valley and more; about east, three miles from
where Lassitor lived (Mulkins).
(Q. 18, 19.) The mesa is not rough after you get to it, but
to get to it is pretty rough; at that time there was no road,
only cattle trail through chemizal and chaparral and everyas

thing else.
KE-DIEECT EXAMINATION.
1, 2.) I have been on the mesa, going from Mulkins;
considerably higher than Green Valley.
Q. 4. The rodeo I have referred to in Green Valley was
given by Mr. J. R. Lassitor and myself and a number of
vaqueros, by request of Lassitor. Francisco O'Campo, J.
R. Lassitor, W. W. Ware, Julian Sandoval, Jose" Antonio
Serrano, Jesus Machado, had cattle there; I and several

(Q.

it is

others; this

was

in 1858.

DEPOSITION OF JOHN CAEEUTH.

—

Examination in chief. Q. 1. I live in the upper end of
Milquatay Valley, San Diego county; aged 72 years; a
farmer and mechanic; I raise some stock.
My trade
proper is wagon making and blacksmithing.
Q. 2. I know both places Guatay Valley, Green Valley
(Exhibit B, No. 1.) I have known them since January,
1867.
By the road from my place to Guatay is about 20
miles, and somewhere near 25 miles to Green Valley from

—

my place.
3, 4, 5, 6, 7, 8.) I am acquainted with Pine Valley; it
about a northwest course, 15 or 16 miles from my place,
on the usually traveled and only road from my place to
Guatay. Pine Valley is a little south of east from Guatay.
It is some three weeks since I was at Pine Valley.
Capt.
Wm. Emory lived there then. In traveling the road from
Pine Valley to Guatay Valley, the road goes over some hills
which would properly be called a swag betwixt two high
mountains. There is timber almost the whole entire route;
some pine near Pine Valley, then some oak. There is no
farm or improvement of any description on the traveled

(Q.

is

road.

Between Pine Valley and Guatay there is a fork in the
road one goes to Guatay and! the other to Mulkins'; from
Pine Valley to the fork, it is about two and a half miles.
In going from Pine Valley, passing through a beautiful oak
grove, coming up a point of a central mountain, the Mul-

—
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kins'

road goes to the north of the mountain.

This

is just

at the fork.

From

the fork the direction is a little west of northwest;
goes down a small canon usually occupied by Mexicans
or Indians the name I don't recollect; it is an Indian
name. From there to Mulkins' the road is slightly hilly,
low hills; the distance from the fork is between seven and
eight miles, passing by an improvement made by Dr. Harper
(who lives in the city of San Diego.)
Q. 9. State any knowledge you have of the course of the
creek on said diseno, marked apparently in Guatay Valley,
and observe the delineation of a creek in Green Yalley do
you know into what stream, if any, said waters flow?
[Excepted to by claimants, on the ground that the Exhibit before the witness is not the alleged diseno in this
case, but is a copy of what is commonly called the Fox
it

—

—

map.]
[Question insisted upon by contestants, because both the
Fox map and the survey by Pascoe relied upon by claimants, substantially delineate and agree as to the course of
said creek from Green Valley; and further insisted upon, in
connection with the testimony of Myron G. Wheeler and
James Pascoe, to the effect that said Fox survey and map,
to the extent of its topography and location of places, is
correct.]
A. I understand the creeks very well. The small creek
heads near the improvement made by said Dr. Harper; its
general course is southwestwardly, into Big Guatay Valley.
From Green Valley the creek runs a westerly direction for
some distance, gradually turning more south, finally a little
east of south into Little Guatay; there connecting with the
other stream. They are the head of Sweetwater.
Q. 10. Observe said Exhibit (B, No. 1) at a place marked
thereon Samatagune, and the delineation of a creek apparently running between ridges toward Guatay Valley
state any knowledge you may have of this place and creek.
A. This is a small tributary to the creek that runs into
Big Guatay. And the place marked Samatagune is the one
situated on the other road, and of which I have spoken as
a place occupied by Indians the name of which I did not

—

recollect.

Q. The water is a live stream, that has its confluence in
Little Guatay, for nine miles, and it may be further.
Q. 12. I have seen that mesa country through there (Exhibit B, No. 1.) It is a high mesa land, with some timber
on it; affords a good deal of grazing some places grass

—

I have been at the Cuyamaca Valley,
the Laguna and Frary quartz mill; I was well acquainted
there, before the quartz mill was there, and since.
I recol-

and some

alnllerilla.
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high mountain peak distinctly, lying on the northwest of the Cuyamaca Valley.
Q. 13. I have been almost every month in the year at

lect the

the

Laguna

in the

Cuyamaca

Valley,

and on the peaks.

Q. 14. State, if you know, how is this first peak south in
section 19 (Exhibit B, No. 1) for timber ?
A. It is heavily timbered all over; common pine, sugar
pine, fir and cedar some scattering oak.
(Q. 17, 18, 19.) I am acquainted with Rattlesnake Valley,

—

and went there from Mulkins', distant
should think about

five or six miles.

I

east, slightly north.

(Q. 20, 21.) From Rattlesnake Valley I continued my
course for a short distance westerly, and struck the high
mesa lands; then T turned southwardly and came down to
place on Exhibit B, No. 1, marked Samatagune; from Rattlesnake Valley to Samatagune, the distance must be as
much as six or seven miles.
Q. 23. Are you acquainted in that section with a mountain
or ridge, or other point, called mountain of Agua Caliente ?
If so, state the extent of your knowledge concerning it and
its location, with reference to the mesa which you have described; state its characteristics with respect to timber,
grass, water; state in what direction the ridge lies, and at
what distance from Milquatay, at your place of residence;
state how you approach it from your residence; state the
course of any streams that may flow from it; state all your
means of knowledge concerning it, and how long you have
known it; state in what direction it lies from the peaks you
have before referred to, marked on Exhibit B, No. 1.
A. I am acquainted with the mountain Agua Caliente.
It lies almost north and south, pretty much parallel with
The mountthis mesa, and very visible from it generally.
ain is pretty much timbered all over, and particularly the
northern portion. It has a good deal of grass generally
scattered over it, during the spring and summer.
The
spring known as the Caliente spring, comes out of the
northeastern portion of that mountain, running westwardly
I should suppose it to be
into the Pine Valley Creek.
about N. N. W. from my place, and eighteen or twenty
miles from it. The road that goes there, goes up the east
side of the mountain, and comes to the mountain at about
the northeast portion of it. I don't know of any streams
except the one mentioned flowing into Pine Valley Creek.
It is five years since I first visited it.
From the south peak of the Cuyamaca Mountain, it is
almost due east; it may be a little south of east, and runs
down a good way south. I have seen it several times during the last five years.
Q. 24. I have never been on the summit of the Agua
Caliente Mountain.
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Q. 25. I arai acquainted with Laguna Grande. I would
suppose it to be four miles from Agua Caliente spring, and
a little north of east; it may be as much as northeast.
Q. 27. From one half mile beyond the Agua Caliente
spring, going in the direction of Rattlesnake Valley, the
country for some distance is very broken, deep canons and
rocky peaks that probably rise a little above the mesa;
further over towards Rattlesnake Valley, it becomes more
level or even.
Q. 28. From Rattlesnake Valley, I would suppose, at the
distance of a mile, the ground becomes tolerably even or
level; the ascent on that side of the mesa is generally

gradual.

Q. 32. Agua Caliente Mountain is visible from the South
Cuyamaca peak; I should think the Cuyamaca is the high-

cannot state their relative height.
(Q. 33, 34, 35.) I remember well the peak in section 32,
(Exhibit B, No. 1;) I don't think it is quite as high as the
south peak, but the difference I couldn't tell.
I have
noticed it tolerably particular; the descent is a little rough,
but gradual, as far down as the road going from Cuyamaca
Valley to Julian. I have not been further east than that
road.
est; I

(Q. 36, 37.) The aggregate population in Milquatay
Valley or its immediate neighborhood, I should suppose
about 100, or it might be 125. I am acquainted with a
range of mountains usually called Jacumbe, about 18 miles
from my residence, due east, by the public road known as
the Fort Yuma stage road from San Diego.
Q. 38. Look at Contestants' Exhibit H, J. A. R., entitled
"Sketch of the part of San Diego county, between the
rancho Sta. Isabel and the Mexican boundary, principally
showing the location of the Cuyamaca Grant, compiled and
drawn by Chas. Herman, C. E. and Surv., San Diego, Cal.,
Aug. 8, 1870," and at Milquatay Valley appearing thereon,
Matacawat Valley. Clover Flat, Cline, Potrero Mountain,
Lyon's Valley, Bear Canon, and the green lines apparently
representing streams up as far as the red dotted line marked
line of diseno, and including the place marked Emory, and
please designate thereon the quarter section of your residence, and how long you have been acquainted with that
section of country, and your knowledge as to whether said
Exhibit is or is not substantially a correct delineation of
the topography in general of that mountain region; I mean,
from the line marked Mexican boundary to said red line
line of diseno; state how far you recognize said
places; state fully.
A.
residence is the S. "W. quarter of Sec. 33, T.
17, S. R. 6 E. S. B. M; have lived there a little over 6

marked

My

[71]
years.
I am well acquainted with that region of country,
and as far as I am able to judge, I think the map is about
correct.
[Exhibit
excepted to by claimants.]
(Q. 39, 40.) The valley marked Emory on this, designates
Pine Valley. The green line represents the stream known
as Pine Valley Creek, rising in the Laguna Mountain, and
finally emptying into the Tia Juana Creek in Lower California.
The other green line represents a creek known as the
Cottonwood, or Alamo; the head branch of it is a valley
usually known by the name of Kitchen Valley (now owned
by Guiou) ; it runs through the Cottonwood or Alamo Valley.
The road indicated by a yellowish line starts from Milquatay, running up to the Laguna Grande. This creek
rises on the south side of the lower mountain surrounding
the Agua Caliente Mountain.
Q. 41. "Witness designates Agua Caliente Mountain by

H

the letter A, on Exhibit H, J. A. E.
Q. 42. The Agua Caliente Mountain is not visible from
my residence. About a mile from my residence east, is a
mountain; when you are on that, Agua Caliente Mountain
is visible.
little west of north.
(Q. 43.)
Q. 44. From the same position is the south peak of the
Cuyamaca Mountain visible or not? A. It is not.
Q. 45. From a point on the same mountain before spoken
of, a little west of south, probably near two miles, the

A

South Cuyamaca peak is visible.
(Q. 46, 47.) Witness describes the face of the country
from Alamo to Pine Valley; and the Corte Madera Mountain, about four miles west of Pine Valley, shown on Exhibit H, J. A. E.
Q. 49. Corte Madera is a stock ranch.
Q. 50. Pine Valley is not at all calculated for farmers,
too cold and damp. It is a good stock ranch for cattle
and horses. I suppose there are 640 acres of land in the
valley proper.

Q. 51. Corte Madera, Pine Valley, Agua Caliente Mountain and Laguna Grande, are places, all of them, where the
citizens of Milquatay and neighborhood have resorted to
for timber.
I have cut timber at all those places, to take
home for building purposes.
much land do you hold at your place of resiQ. 53.
dence under what title do you, or not, conflict with any

—

How

—

Mexican grant?
[Excepted to by claimants, "as irrelevant and immaterial."]

A. I have had 120 acres surveyed.

I filed upon 80 acres

in the District Land Office at Los Angeles;
can grant there that I ever heard anything about.
of

it,

[Examination in chief

closed.^

no Mexi-
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CROSS-EXAMINATION BY CLAIMANTS.
(Q. 6, 7, 8, 9.) I did a good deal of work at and about
where Allison started his mill afterwards; the character of
the work was getting out timber for building purposes; it
was on the northeastern side of the most southern of the
Cujamaca peaks. I abandoned the idea of making a claim
there the reason was, I learned that there was a grant
Cuyamaca grant and that Mr. Allison intended putting up

—

—

a mill right there.
(Q. 10-14.) The general character of the country between

Milquatay and Guatay is broken, rough and mountainous;
farms along the road these several farms have from five
to fifteen acres in cultivation; Emory's place that we pass
has no cultivation at all. There are three roads; there is a
farm on each one of the other two roads, before they all
connect.
There is another road that goes by a farm lower
down on the Cottonwood Creek, then by Corte Madera, on
to Pine Valley.
Q. 15. The quantity of land in Guatay Valley I am not
bale to say may be as much as a section or more.
(Q. 16, 17, 18.) The country is very rough and mountainous around and in the neighborhood of Guatay Valley, from
Guatay Valley to Green Valley, and in the neighborhood
five

;

—

of

Green Valley.

Q. 19. Rattlesnake is a small valley; I did not travel up
and down, but across it. The country immediately adjoining it is not so rough and abrupt as it is at Green Valley.
Q. 20. From Green Valley to Cuyamaca Valley the road
goes right up the creek and over a low swag in the mountain, not very rough immediately along the road, but rough
on each side.
Q. 21. I have been on the highest Cuyamaca peak.
Q. 22. From the summit of this peak a considerable portion of the Colorado Desert is visible.
(Q. 23, 24.) Looking east from this summit at the country between this peak and the Desert, at such a distance it
has the appearance of being very broken and mountainous
the mountains and hills have the appearance of being very
barren and naked. Directly eastwardly, the mountains are
not near so high as at the northern Cuyamaca peak.
(Q. 25, 26, 27.) I have some knowledge of Volcan mountain, and would suppose it to be about N. N. E. from the
northern Cuyamaca peak. Have been in the Volcan Valley at the foot of that mountain. Have some idea of where
the ranch of San Ysabel is; yes, I do know where the Old
Mission Ranch is.
Q. 28. Have you any knowledge of the southern boundary
line of Santa Ysabel, and with what other rancho it con-

[73]

—

nects and
information

if

so,

state the

means

of

your knowledge or

?

[Excepted to by contestants
Because it is calling for hearsay evidence from the

1st.

witness.
2d. Because it presents for his opinion the whole question of survey involved in this case.
3d. Because the boundary lines of the Cuyamaca grant
are to be determined only by actual location of the calls
thereof, according to the Decree of Confirmation and the
diseno in this case.
4th. The question is irrelevant, immaterial and incompetent.]

A. I have been told where the southern line crosses the
stage road coming from Julian to San Diego. Have no personal knowledge of my own of the line. I was also told at
the same time that that line divides the Santa Ysabel and
Cuyamaca grants.
[Motion by contestants to strike out answer as being
purely hearsay, and irrelevant and incompetent.]
[Motion by contestants to strike out answers 29, 30, 31,
32, 33, 34, 35, as being hearsay, irrelevant and incompetent.]

Q. 36. "What is the character of the land, for farming and
grazing, north of the northern Cuyamaca peak, and up to
the valley of the Volcan, or southern boundary of Santa

Ysabel?
[Excepted to by contestants
1st.

As incompetent, upon the question
Cuyamaca grant.

of the

bounda-

ries of the

2d. Irrelevant and immaterial.
3d. As not responsive to any matter on the examination
in chief.]
A. That portion of country is a good deal broken some
pretty small valleys for farming purposes. It affords grass
all over the hills and in the valleys.
does this portion of the country compare, for
Q. 37.
farming and grazing, with the country about Green Valley,
Guatay Valley, and from thence south to Milquatay?
[Excepted to by contestants
1st. As to the country about Green Valley and Guatay
Valley, because irrelevant and immaterial that country
being within the lines of the diseno in this case.]
A. It is superior as to farming purposes; and about equal
to Guatay and Green Valley for grazing; and better than
the country from Guatay, in the direction of Milquatay.
Q. 38. What is the adaptability of Cuyamaca Valley for

—

How

—

farming?
[Excepted to by contestants as irrelevant and immaterial,
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—

this tract being within the diseno
unless, for the purpose
of identifying and locating the boundaries in controversy in
this case.]
A. It is not adapted to farming purposes, on account of
the coldness and dampness of the place.
Q. 39. Standing upon the highest Cuyamaca peak, and
looking westward, northwestward, and southwestward, for
a distance of (say) from 20 to 25 miles, what appearance

does the country present ?
[Excepted to by contestants, as irrelevant and immaterial.]

A. When standing on the peak, the mountains in those
directions break off very abruptly, all the country appearing
to be a great deal lower in that direction, very broken and
rough, with only one or two appearances of valleys in sight.
The distances I couldn't say. When standing there on a
clear day, the ocean is very visible, and some of the islands.
[Cross-examination closed.^
BE-DIRECT EXAMINATION.
(Q. 1, 2.) Witness marks on Exhibit H, J. A. E., the section he lives in by a square in red ink; and the letters C and
represent approximately the points of observation of
Agua Caliente Mountain and the most southern Cuyamaca

D

peak.
(See Q. 42, 43, 44, ante.) Corte Madera (letter B
on Exhibit
J. A. E.) is visible from both points
and
D; also from a mountain northeast of my house one half
mile; it is very visible 7 or 8 miles west of it.
(Q. 3, 4.) Approaching the Cuyamaca Mountains from
the coast or ocean, or the city of San Diego, they are very
visible from the Cajon Plains, about 20 miles from the city
of San Diego; they are very high and appear to be steep
and rough. A person could not well tell at that distance,
but that is a fact, they are almost perpendicular on their
western face.
Q. 5. Of the most southern Cuyamaca peak and the most
northern in section 33 (Exhibit B, No. 1), the most southern appears to be something the highest, how much I
couldn't pretend to say.
(Q. 6, 7.) I have been acquainted with O. B. Hollister
for several years; the principal business I have known him
to'follow was herding sheep at various places.
While I was
in the Cuyamaca Mountain, Hollister came up there with
his sheep and herded them in the valley and canon northeast and east of the hill; I think this was in 1869.
Q. 8. Upon your cross-examination in your answer to
questions 16, 17-20, to inquiries as to the country between
Guatay Valley and Green Valley, and between Green Val-

H—

ley

and Cuyamaca Valley, you have spoken

of

it

as rough
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and broken. State what is the character of that section
upon the western side of the road between those places, for
timber and for grass, embracing the hills between Guatay
and Green Yalley, and all the eastern, southeastern, and
northeastern slopes of

the southern highest peak; state

fully?

A. From Guatay to Green Yalley, on the western side,
there is no timber until you get somewhere about half way;
pretty good grass over the hills the whole distance. After
getting half way, the timber sets in pine and oak of two
sorts; from that the entire distance to the Cuyamaca Yalley
the hills are pretty well covered with timber of different
sorts, and afford a good deal of grass.
All that slope is
pretty much the same, as to timber and grass a rough

—

—

country too.
Q. 9. The grass of these slopes referred to oi the highest
peak, is a grass that comes from the seed, has a little the
appearance of grain when quite small, and only lasts during
the summer. It is a very good grass for stock; very light
seed.

Q. 10. For timber, as to quality for building purposes,
to quantity or abundance, do you know of any other
section in this county equal to this highest Cuyamaca peak
and neighborhood. State, if you know, how it compares in
these particulars with other sections of the county, and state
how it compares with the region of the Laguna Grande and
the Agua Caliente Mountain, of which you have before spoken, in respect to timber ?
A. I don't know of any place that will compare with it as'
to quantity and variety.
It is superior to the region of
country around Laguna Grande. I know of no other place
but the Cuyamaca Mountains where the sugar pine and fir

and as

are to be had.
[Be-direct examination closed.']

EE-CEOSS EXAMINATION.

Q. 1. Please explain about the place you have mentioned
as Agua Caliente, and distinguish it from any other Agua
Caliente you know or have heard spoken of.
A. This is a point in the group of mountains generally
known or designated as the Laguna Grande Mountains. It
is not the Agua Caliente on Warner's ranch, nor at Jacumbe,
but a place between the two. Everybody at Milquatay,
when you speak of the Laguna Grande Mountains, knows
them. The Laguna Grande is a good sized lake of permanent water in that group of mountains.
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DEPOSITION OF MYRON
[March

,

G.

WHEELER,

1873.]

—

{Sworn for cross-examination by Contestants.) Q. 1. My
is Myron G. Wheeler; age 28 years; place of residence, city of San Diego; have lived in this county four
years and seven months; most of the time in the city.
Am County Surveyor of San Diego county; have been
County Surveyor since April, 1871; my business is that of
Surveyor and Civil Engineer; have followed that business

name

since 1867.
(Q. 2, 3, 4.)

James Pascoe was County Surveyor before
me; he is now in Peru, South America; in January, 1871, he
left San Diego, and in February, 1871, he left San Francisco
for Peru; has never since retured to California.
Q. 5. I speak the Spanish language very imperfectly, and
practiced it only since my residence in San Diego.
Q. 6. In June, 1870, my knowledge of the Spanish language was very slight indeed.
Q. 7. About June, 1870, I don't consider that James Pascoe was proficient in the Spanish language, but spoke the
language passably well.
Q. 8. During the year 1870, did you have any business
with James Pascoe, or for him, that required the examination and use of maps or diserios in the Spanish language; if
so, to whom were you accustomed to refer for information
when it was necessary to ascertain the meaning of words in

English?
A. I did have such business with Mr. Pascoe, and generally took him as authority.
Q. 9. Look at Contestants' Exhibit A, No. 2, and state
if you remember to have seen a copy of that disen o at any
time in the year 1870; if so, please look at the words therein at its southwest corner as follows

" Sierra p a

la parte del Valle

de las Viejas."

And state if you know the meaning of those words, and
please state if you do, to what place they refer, and how far
said place is from the city of San Diego, and in what direction ?
A. I do remember; I believe the words mean, the best
that I can translate them: "Mountain next to Valle de las
Viejas." They refer to a valley of that name, situated
about 32 miles from San Diego City, in a direction a little
north of east.
Q. 10. On Contestants' Exhibit D, plat of Valle de las
Viejas rancho, dated 1869, the certificate and signature are
both in the hand- writing of James Pascoe; I have seen him
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write and know his Land-writing; I recognize the places delineated on said Exhibit.
knowledge is obtained by
making the survey in person from which the map is compiled; I believe my own work to be correct; I had this same
diseno shown here; the diserio I followed was the same of
which here is a traced copy in Exhibit 0.
Q. 11. Yalle de las Viejas is a valley containing about
1,500 acres, the majority of which is first-class farming land;
it is well known in the county; I know the country between
Yalle de las Viejas and Guatay.
It is what the map represents it to be
high, broken
mountains, the tops of which are probably 2,500 feet above
Yalle de las Yiejas. Have taken some elevations in that
vicinity by barometer, and find a difference between Yalle
de las Yiejas and Guatay to be about 1,100 feet; the highest
point reached on the road between the two valleys, is 1,400
feet above Yalle de las Yiejas, and 300 feet above Guatay.
portion of this road is the roughest I have ever driven
my team over in this county. The last time I passed there
was about the month of August, 1872. Exhibit
bears the
true date of the survey.
This range of mountains between the two valleys is situated from the southern of the Cuyamaca peaks, in a direction a little west of south, and about six or seven miles
from said Cuyamaca peak. This Cuyamaca peak is about
6,500 feet above the level of the sea. The mountains between Yalle de las Yiejas and Guatay, are, I believe, about
4,500 feet above the sea, or 2,000 feet lower than this Cuyamaca peak.
Q. 12. I have never measured the road, but I believe it
is about two and one half miles from Williams' house to the
summit of the "high broken mountains," and about three
and one half miles from there to the entrance of Guatay
Valley.
Q. 13. T do not remember any name for the summit, or
the particular point at which you pass out from one of
these valleys into the other.
Q. 14. I first took the elevation in Guatay Valley and this
summit, the last time I was there, about August, 1872.
Q. 15. I was there about the month of April, 1870.
I
Q. 16. I was out on a prospecting trip at this time
just passed through the valley, and returned in a few days,
and made no acquaintance.
On entering the valley, I
crossed Guatay Creek, the head of the Sweetwater Creek.
B. 17. This visit had no connection with any survey. I
was prospecting for precious metals. I only remember
passing through Guatay Valley once after that, during that
year, on my return from the survey of the Cuyamaca.
Q. 18. In making the survey of the Cuyamaca Grant,

My

—

A

D

;
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who conducted and performed principally the actual field
notes (work) ? Who determined, whether you or Mr. Pascoe, the point of beginning of said survey, the locality to
be included in it, and its general outlines?
A. I performed the field work; Mr. Pascoe determined
the location.
Q. 19. In August, 1872, when I was there, there was living there, a man by the name of Gillett, a sheep man.
Q. 20. If you know, state what is the character of the
country, as to mountains, or otherwise, rising eastward
from the summit last above referred to, south of Guatay
Valley, and in the direction of Pine Yalley ?
A. It is a mass of rough mountains.
Q. 21. I know there are such places as a mountain range
in this county by the name of Agua Caliente Mountain, and
Laguna Grande, lying to the eastward of the Cuyamaca
peaks, but I have not seen them myself.
(Q. 22, 23.) I know such a rancheria some two or three
miles to the eastward of Guatay Valley, but I know of no
authority for the name (Samatagune) except by this diseno
(Exhibit A, No 2.) The rancheria is on the road from
Guatay to Pine Valley, and is situated in a small valley
which drains into Guatay. I did not hear of this location
in 1870.
Q. 24. Mitaragui, on diseno A, No. 2. I don't certainly
know it by that name; but I believe it to be what is called
Green Valley, which is about five miles in a northerly direction from Guatay.
Q. 25. I only remember of seeing the diseno when on the
ground, for the purpose of making the survey (of Cuyamaca Grant.) I don't remember how often I saw it. Mr.
Pascoe and I examined it a number of times, in examining
the work.
Q. 26. On this diseno is marked the words, Mesa de Huacupin; what do you understand by the word mesa? At
the same time, notice the word Lomeria written on the east
side of the diseno, upon what is apparently the delineation
of hills: what do you understand by the word Lomeria?
State, if you have observed eastward of your survey of the
Cuyamaca Grant; if so, state from what point or points, and
describe the country east of Green Valley and the Cuyamaca
Valley.
A. I understand by the word Mesa, to mean an open
tract of country or table land.
I understand Lomeria to
mean a range of broken hills. To the eastward of Green
Valley is a mesa of considerable extent, which, I suppose,
is the one referred to in the diseno.
To the north of this
mesa, and to the east of Cuyamaca Valley, is a mass of
broken

hills.
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Q. 27. In your affidavit filed in this case March 9, 1870,
in the Surveyor-General's office, you state as follows
Foxs map, so far as it goes, gives a very correct description
of the country it purports to represent, and describes accurately
the land included in the southern part of the official survey.'
'

'

1

Please state, if you remember, whether or not I showed
you, or if you did not see and examine said Exhibit F (Fox's
map) in the year 1870, or if you did not see and examine
a traced copy of it filed in the Surveyor-General's office, or
if Exhibit B, No. 1, now shown to you, is not substantially
a correct copy of the Fox map referred to in your said affidavit; please state further, if the facts stated in your affidavit
are not all true as therein stated, so far as concerning in
substance the country which said Exhibits F and B, No. 1,
purport to represent, and including the southern part of the
Pascoe official survey, as delineated on said Exhibits shown
to you.
(A certified copy of said affidavit referred to is
shown to witness.)
A. The statement quoted is substantially correct. I had
these maps before me, both the originals and traced copies,
in 1870.
Q. 28. In your said affidavit appear the words:
" Taking the report of Ortega, before referred to, and the Act
of Juridical Possession mentioned, in my judgment there can be
no mistake as to where the northern line of Cuyamaca should be
located."

Is not the fact that in taking the southern line of the
Santa Ysabel rancho for the northern line of Cuyamaca, you
acted entirely under the orders of James Pascoe, and simply
in subordination to his instructions; and the calls of the
diseno, in its southern part, in the direction of the mountain,
next to the Valle de las Viejas and Guatay Valley, were

treated by him as immaterial, solely from the belief that he
was to regard the report of Ortega as governing him, and
not the line of the diseno, and that he was at liberty to locate the land in any direction, south of the southern line of
Santa Ysabel, without regard to the diseno; and is not this,
after all, the real cause of this trouble, that is to say, of this
discrepancy between these two surveys that of Pascoe and
that of Fox?
[The word "survey," as applied to the Fox map, is excepted to by claimants, "on the ground that Fox himself
testifies in his affidavit, that he made no other survey than
that of a road running from the Valle de las Viejas to Julian
City."]
A. It is a fact that I acted entirely in a subordinate position, and personally made no selection of the lines of the
rancho.
In regard to the quotation from the affidavit, my state-

—

_
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was based upon the supposition that Ortega's report
was an undisputed fact, and I received it as such from Mr.

inent

Pascoe.
I believe that Mr. Pascoe, in his location of the northern
line of the grant, was influenced by the report of Ortega,
and not by the diseno.
I am satisfied that he disregarded in great part the diseno, in making the survey; left out well known points in
the southern part of the rancho, which the diseno shows to
be within its boundaries.
Q. 29. "With your present knowledge of and information
concerning the country lying between Valle de las Viejas
and Valle de Guatay, and the locality of Samatagune, and
the summit you have described of the "Valle de las Viejas
Mountains, and the country as you have described it lying
eastward toward Pine Valley from said summit, as well as
of the tracts delineated on the diseno, Exhibit A, No. 2, as
Lomeria and Mesa de Huacupin, is it your opinion, as a
Surveyor and a Civil Engineer, that said tracts of land and
places can be easily found, identified, and
located on the
earth's surface," or is it not?
A. My opinion is, that nearly, if not all of them, can be
'

'

readily found and located.
Q. 30. I never made any reconnoissance of the country,
in regard to the topography, before I went on the ground,
for the purpose of making the survey (the Pascoe official
survey.) The topography represented on the Pascoe map
was obtained from the survey of the exterior boundaries,
and the knowledge of the country, acquired by riding over
it previous to and during the survey, to determine where
the trail should be run. I did not go into the country,
I got my idea of its topogeast of the lines of the ranch.
raphy, by observations from top of Cuyamaca peak.
Q. 31. As you found your quantity of land on reaching
Green Valley, as shown by the survey, I suppose you treated
the topography of that region, to the southward and eastward, as of no importance to the objects of your survey;
is this not so?
[Excepted to by claimants, "on the ground that it is
suppositious, hypothetical and leading."]
A. I believe it is. In making a survey of any tract of
land, a surveyor naturally cares but little for the country
outside of the lines of the tract which he is surveying.
Q. 32. Please state, according to your best recollection,
by whom the original of this affidavit was written, if you
know; whether you read it or not before signing it, and
any circumstances attending the signature of it? This
question is asked for the purpose of explaining, if you
wish, one or two statements in the affidavit, which contest-
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ants do not consider of much importance, but which might
give rise to some misapprehension?
A. I do not know who wrote it. According to the best
of my recollection, I never read it until the 12th of the
document was read to me about the 9th
present month.
day of March, 1871, in San Francisco, which was an affidavit satisfactory to me at the time.
On reading this one,
I find statements there much stronger than I would be willing to subscribe to to-day. Whether this is the same document or not, I cannot positively say, having never read it.
If it is the same, my ideas have changed very materially,
since its signing.
(Witness desires to explain why he
makes this statement.)
I have been accused of being in league with or paid by
the claimants in this case. And I deny any such thing,
and never have intended to do anything, or make any statements of a prejudiced character.
I believe the Pascoe survey exceeds the limits of the
diseno on the north. But, in adjoining the line of Santa
Ysabel, the survey takes in a fine grazing country, in place
of a rough country, on the south.
Whether that was a
proper survey or not, I did not at the time question, as I
was entirely subordinate to Mr. Pascoe, and left the location to him.

A

CBOSS-EXAMINATION BY CLAIMANTS.

Pascoe is now engaged in railroad surveying, and
employ of Harry Meiggs, or some of his agents.
Q. 2. As to Mr. Pascoe's conclusions, I cannot state what
they were. His decision was my law.
At that time I had a very limited acquaintance with the
Q.

1.

in the

country, but believe that the diseno gives approximate
locations of a majority of the points it represents, but a
very poor topographical representation of the country.
Q. 3. I have often said, and now reiterate, that all the
old Spanish maps or disehos were more or less indefinite,
for the reason that they are not made by actual measuiement, and the exterior boundaries do not show given
courses and distances. I speak professionally of this indefiniteness.
A map, to appear definite to a practical surveyor, must have its boundary lines accurately defined.
This one does not; but it shows in the northern portion, a
It also has a scale,
well known point, the Laguna Seca.
and by scale, I believe, the northern line of the diseno is
placed within a league of said Laguna. The Pascoe survey
places this northern line nearly eight- miles north of the
Laguna; that is why I say I consider Pascoe's survey to
have exceeded the bounds of the diseno on the north.
Q. 5. I have stated before, that the locations of the
6
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diseno are approximate only, and by the scale, taking the
Laguna Seca as a starting point, I could only locate the
north line of the diseno approximately, as its distance from
the Laguna is not marked on the map. Therefore, a survey made from this starting point would necessarily be
only as the scale would indicate.
Q. 6. Sierra de Cuyamaca, at the upper part of Exhibit
A, No. 2, is as distinguished upon the diseno as the point

marked Laguna que se seca.
Q. 7. It means the mountain

of Cuyamaca.
According to the best of my knowledge, there are
three peaks of the Cuyamaca. The highest one is situated
to the southwest of the Laguna.
Another one, further
north, is nearly west of the Laguna.
The other one is
northwest of the Laguna, and its foot-hills extend around
toward the east, shutting in a portion of Cuyamaca Valley
northward from the Laguna.
Q. 9. Extending a line from the Laguna que se seca,
directly north or northeasterly, would you strike the summit of either one of the Cuyamaca peaks.
[Excepted by contestants, as irrelevant and immaterial.]
A. No.
Q. 10. Is not either one of the three Cuyamaca peaks as
noted a landmark as the Laguna que se seca ?

Q.

8.

A. I consider them so.
Q. 11. In making a survey, where a diseno is furnished,
a surveyor is expected to study all its known points. The
nearer one approximates to a mathematical point, the more
The Sierra de Cuyamaca, or the
correct his work will be.
Cuyamaca Mountains, is a range of probably three or four
miles in extent, between the extreme peaks. The Laguna
Seca is probably about a half mile long, and is, consequently, a more definite point than a mountain range.Q. 12. Would not the extreme summit of either one of
the Cuyamaca peaks furnish as definite a starting point as

Laguna q e se seca?
A. It would provided

—

there were but one.
the northern line of the diseno, the words Sierra
de Cuyamaca are written entirely over two and partly over
two more peaks.
Q. 14. My recollection is, that the Mesa of Huacupin is
considerably north of Guatay, and about due east from the
southern end of Green Yalley. I have never located it,
except by observation from the top of the southernmost of
the Cuyamaca peaks.
Q. 15. I have not taken the elevation of the mountains
east of Guatay and Green Valleys, and could only guess for
an answer as to their height relatively to the mesa.
Q. 16. I believe the mesa is on the divide.
Q.

On
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Q. 17. The mesa is quite large, and appeared to me to
contain two or three thousand acres of grazing land.
Q. 18. On the diseno, Mesa de Huacupin is laid down on
the northern part, a little to the southeast of Laguna q e se
seca.

[Excepted to by contestants, as immaterial so

far as a
concerned.]
Q. 19. I stated in the former testimony that several of
these points I did not know by the name given on the
diseno. But the only mesa of any note in the vicinity, is
the one located by me, to the best of my knowledge. (Contestants' Exhibit G
J. A. K .)
Q. 20. In your examination in ohief, you are asked concerning the places called Mitaragui and the rancheria called
Samatagune is there anything upon this diseno that would
enable you to locate these places?
A. I feel confident of -the location, from their relative
positions to Laguna Seca and Valle de Gruatay.
(Q. 21, 22, 23.) By the scale, the diseno is about three
and a half leagues from north to south, from east to west
perhaps an average of about three and a half leagues, and
contains twelve and a quarter leagues.
Q. 24. Does not this diseno apparently represent, with
the exception of the Lomeria on its eastern side, a large
plain enclosed on four sides by a well defined and marked
range of mountains?
A. Strictly speaking, no. In addition to the mountains
along the exterior boundaries, and the Lomeria mentioned,
it shows the Valle de Guatay and several canadas, which
depressions cannot exist without an elevated country bordering them. It also shows, a little to the southwest of
Mitaragui, the word Lomeria, which is evidence of hills in

mere diseno

is

—

—

—

that locality.
Q. 25. That is all I see regarding the topography of the
places.
Q. 26. I have already stated, that I considered the diseno
very poor topographical representation; that I consider the
Fox map to be a tolerably fair representation.
(Q. 29, 30, 31.) About one year since I made a topographical sketch of the Cuyamaca Ranch, at the request of
the claimants; certified to it as County Surveyor; it is as
correct as I could possibly make it, with my knowledge of
the tract of country it represents.
[Excepted to by contestants. " Such sketch, if it exists,
is not binding on contestants;" is not produced here for
their inspection, is irrelevant and incompetent.]
(Q. 32, 33.) I never heard of Mitaragui and Samatagune
till I saw the diseno of Cuyamaca.
Q. 34. I do not remember whether I first saw the diseno

—
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J

in 1869, when Mr. Pascoe first received instructions of the
survey of Cuyamaca, or in the spring of 1870, previous to
making the survey.
Q. 35. Such is my experience in making surveys in California land claims, to find Mexican disenos very often incorrect.
[Excepted to by contestants as immaterial.]
Q. 36. I have found errors in the point of the compass
upon these disenos.

[Same exception.]
Q. 37. You have stated in your deposition that the Cuyamaca peaks are situated to the west of Cuyamaca Valley and
Laguna qe se seca. Look again upon Contestants' Exhibit
A, No. 2, and state if by changing the points of the compass
North to East, and West to North, it would not bring the
Sierra de Cuyamaca, as marked on the map, into its correct
position

?

[Excepted to, only for the reason that the witness has not
stated any such thing.]
A. There is no doubt about that, but I consider it a
pretty big change to make, as it would place Valle de Guatay almost directly east of the Laguna Seca.
[Motion by contestants to strike out answer as irrelevant.]

Q. 38. By making this change, would it not bring the
Laguna Seca to its correct position in relation to the three
peaks of Cuyamaca; that is, to the eastward of them ?
A. It would bring it to the eastward of what is shown on
the diseho as Sierra de Cuyamaca, but would change all the
other points that I know.
Since this question has been raised, I notice on the diseno the word Sierra written to the southwest of the Laguna.
And,
It is written again nearly to the west of the Laguna.
again, Sierra de Cuyamaca is written to the northwest of
These
the Laguna, and extends eastward across the map.
positions answer very nearly that of the three Cuyamaca
peaks as I have before described them. Whether these
words are intended to represent the three peaks I cannot
say, but it appears more probable than the disturbance that
would be caused upon the rest of the map by such a change
in its points of compass.
[Questions of claimants, 39-77, and the answers thereto,
wholly upon the making of the original affidavit of M. G.
Wheeler, March 9, 1870, are excluded here as impertinent
to the issue in this case.]

EE-EXAMINATION BY CONTESTANTS.

Q. 1. I was appointed to the office of County Surveyor in
April, 1871; I was elected to same office in September of
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the same year, and took the position in March, 1872. I
have also received the appointment of U. 8. Deputy-Surveyor upon five separate occasions within the years mentioned.
I also hold the position of U. S. Deputy Mineral
Surveyor.
Q. 2. Besides the Cuyamaca Grant, I have surveyed, or
assisted in surveying, in San Diego county, the Mission
lands of San Diego, Santa Maria, Monserate, Santa Ysabel,
Little Temecula, El Oajon, Janal, Jamul, all Mexican
grants.

In Lower California, Mexico, I have made several
La Laguna, Tia Juana, La Concepcion, Rosario, San Antonio, Los Buenos, Cueros de Yenado, Ensenada
de Todos Santos, and Valle de San Rafael. I have also
surveyed two mines. The records of such surveys, and the
maps, are in the Spanish language. The words indicating
topography, are the same as those upon the Mexican maps
Q.

?».

surveys, viz.

:

of grants in this county.

My

topographical sketch referred to was made by
Q. 4.
private authority, for the claimants.
I do not know where
it is now.
I believe, in regard to topography, it is about
the same as the maps shown to me, so far as they go (i. e.,
Contestants' Exhibits F and B, No. 1.)
Q. 5. Have you, during your term of office as County
Surveyor, made any authorized map, topographical or otherwise, for the county of San Diego? If so, state the general scope of said map, when it was completed (as far as it
goes), and if it comprehends any of the places indicated
by name on the cliseno in this case for example, Laguna,
Guatay, or others.
[Question objected to by claimants, "for the reason that
said county map being official in its character, is the best and
only evidence of its truthftdness, as ivell as of its contents; and
that it is not competent to change, vary or contradict it in this
proceeding ."]
A. I have made such a map, representing the general topography of the county, from the Ocean to the Desert. It
was completed and adopted by the Board of Supervisors,
in August, 1872.
(Said diserio, being Contestants' Exhibit A, No. 2, is
shown to witness.) It does comprehend all the points
shown on the diseno, that I knew by name.
Q. 6. Look at said diseho, at the crooked black line apparently near Mitaragui and tending to Yalle de Guatay;
please state, from any experience you may have from disenos of Mexican grants, what may be considered to be represented topographically by said line, whether creek, or
other natural feature of the country, and state your knowledge of any creek existing between Laguna q e se seca and

—
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Guatay Valley, and if you know of any such creek,
appears upon your county map before referred

it

state if
to,

and

please describe it?
[Question objected to by claimants, "on the ground that
it is not in rebuttal to anything called out by the cross-examination; that it is matter which should have been inquired into on examination in chief; that the witness' opinion is asked concerning a line on the map, the meaning of
which any other person, by mere inspection of the map, is
as capable of rendering an opinion as the witness himself;
that there is nothing in said map which indicates that said
line was intended for anything else than a line made by a
stroke of a pen."]
A. It may indicate a creek, a small valley, or a line of
hills.
There's a creek shown on the county map in about
this relative location, which drains Green Yalley and emp-

Guatay.
Q. 7. In your previous examination you have stated to
the effect: That the Northern line of this diseno ought to
be located within a league of the Laguna Seca; and further,
that you are confident of the location, from the relative position of Samatagune and Mitaragui.
Please state, with
reference to the three Cuyamaca peaks, as delineated on your
county map, and the places, Cuyamaca Yalley, Laguna,
Stonewall Mine, Mulkins', Guatay, Allison's, and to the eastward the place you have designated "Indians," how far, as to
relative positions, these places on your county map correspond, or otherwise, with the diseno, especially in its designation of Sierra, first mentioned on the Western side of the
diseno, and its second designation of Sierra, apparently west
of Laguna q e se seca, and its third designation of Laguna
e
q se seca, Mitaragui, Yalle de Guatay, as well as rancheria,
apparently to the east of Yalle de Guatay.

ties into

[Excepted to by claimants.]
A. The points, so far as I know them, are located so as not
In reto differ much in the locations of the county map.
gard to the word Sierra, written in two places on the west of
the diseno, they correspond well with the county map in
their bearings from Laguna Seca, but are rather too far re-

moved from

it.

Q. 8. There was not an actual topographical survey of
Rattlesnake Yalley made before delineated upon the 'county

map.
Q. 9. The length of 5,000 varas, Mexican measure, varies
but a few feet from 2f miles, English measure.
Q. 10. All lines of the Pascoe survey were chained either
on their true or offset lines, except portions of the lines
making an angle at what is shown as C, 12; this point being a
sharp, rocky peak, was located by triangulation.

[37]
Q. 11. The word Mesa, according to my understanding,
means an elevated tract of land, either plane or somewhat
rolling, but always what is called an open country.
[Excepted t3 by claimants.]
Q. 12. Explains Mesa Chiquito of Santa Tsabel rancho.
Q. 13. Explains Mesa Grande of Santa Ysabel rancho.
Q. 15. Look at Contestants' Exhibit H, at the western
part of it, from the place marked Guatay Yalley, northward
to and including Cuyamaca Valley and vicinity, and the

mountain peaks delineated thereon in that section, as well
as at the location of the same with reference to the U. S.
survey; as well as at the extended green border, extending
from Green Valley to the southern line of Santa Ysabel,
Line of Pascoe Survey
this green line being designated
and state how far, of your own knowledge, in these particu:

lars

—

mentioned, said Exhibit H-J. A. R.

is correct,

or other-

wise.

[Excepted to by claimants.]
A. I believe it, as far as the Government lines are drawn,
and the line of the Pascoe survey, to be correct, and think it
generally, as far as the tract of country in question is concerned, to be a pretty close imitation of the Fox map, but

on a reduced

scale.

DEPOSITION OF CHAELES

—

J.

FOX.

My

name is Charles J.
chief.
(Q. 1, 2.)
age, 38 years; residence, city of San Diego; occupation, Civil Engineer, at present in the employ of the Texas
and Pacific Railway Company. Twenty -two years engaged in
the profession of civil engineering.
Q. 3. The handwriting and signature are my own of the
endorsement "Chas. J. Fox, Civil Engineer, San Diego,
August 6, 1870," upon Contestants' Exhibit F, entitled
of the Cuyamaca Grant and vicinity, surveyed by
Chas. J. Fox, C. E., July, 1870;" as well of the certificate
Examination in

Fox

;

"Map

endorsed on Contestants' Exhibit B, No.
5,

1,

dated Oct.

1871.

Q.

5.

I

made an

affidavit in this case, in reference to the

shown by Exhibit F.
.Q 6. Said survey was made to ascertain the relative
position of certain places, marked upon a certified copy of
the diseho of the Cuyamaca Ranch. It was made for
private parties, for A. Pauly and Robert Bailey, representing some of the miners and settlers in Julian City and
survey,

vicinity.

The survey was commenced at a Government corner in
the Valle de las Viejas. It was conducted by running a

[
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compass line, with courses and distances, following, as a
general thing, the traveled road from the Valle de las Viejas, through Guatay Valley, Green Valley, and the Cuyamaca Valley, to Julian City, closing by connecting there
with a corner on the Government Survey. The chain-men
were Jasper Gleason and James Hanna. I was accompanied by Benjamin Hayes, Esq., attorney in this case;
Samuel Ames; an Indian, whose name, I think, was Jonas;
a man named Hunter; that is all I remember. It was made
in the month of July, A. d. 1870.
The places located by the survey were, the Porte-suelo,
Guatay Valley, an old Indian rancheria, named Samatagune, Green Valley, Cuyamaca Mountain, Cuyamaca Valley,
the Laguna que se seca, an old Indian rancheria called
Yguai, the residences of several settlers, and the town of
Julian City
also several corners of a survey made by
James Pascoe, County Surveyor.
Q. 7. On Exhibit F, the table of courses and distances
shows the line actually run by me on said survey. The
red zig-zag line shows the same survey, as indicated by the
table of courses and distances. The green line was derived
from a map certified to by said James Pascoe, as of a survey made by him of the Cuyamaca Grant, as Deputy United
States Surveyor. Exhibit F was platted by me. The topography was derived principally from the held notes of said
survey, and partly from sketches made by me during the
progress of the survey of the surrounding country. The
platting of said Exhibit was all done by me; and I received
some assistance, in the details of the Exhibit, from Charles
Herman, Civil Engineer, at that time in the employ of the
Memphis and El Paso P. E. Co.
Q. 8. Contestants' Exhibit B, No. 1, is a tracing made
by me, of a platting of the original field notes of said survey, and agrees substantially with Exhibit F ; it was
made by me in October, 1871. The black spots, designating houses on Exhibit F, were placed there by reference
to memoranda made during the survey; those on Exhibit
B, No. 1, and not occurring on Exhibit F, were made from
memory from subsequent visits to that section of country;
and those occurring upon both maps are substantially the
same. The names upon Exhibit B, No. 1, are those of persons residing in the houses indicated, and were partly
learned by me during the survey, and partly afterward.
Q. 9. Exhibit D, I think, is the same plat of the Valle
de las Viejas I had in making said survey, and the point
where my survey commenced is indicated on this plat by a
red cross surrounded by four figures in red ink 20, 21, 28,
and 29 being the corner of four Government sections.
Q. 10. The details are stated generally of the whole sur;

—

—

vey, in

my

affidavit referred to.
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Q. 11. In establishing upon the map called Exhibit F
the red line representing the northern limit of the diseno, I
was* guided by the position of certain places named upon
said diseno, and which places I had located in connection
with my survey. These places were the Cuyamaca Mountain peak, the Cuyamaca Valley, the Laguna q e se seca, and
the place called Yguai.
Q. 12. Between the time of making this Exhibit E and
January, 1871, I believe I saw said Exhibit in the hands of
a Mr. Kimball, a clerk in the employment of Gregory Yale,
Esq., San Francisco.
Q. 13. From the summit of the Cuyamaca peak, at an
elevation above the sea of 6,500 feet, I had a very good view
of the country lying east of my line of survey.
At a distance I should judge to be from three to five miles
east of Green Valley, and several hundred feet higher than
Green Valley, there appeared to be a l.-irge extent of mesa
country, extending eastward from the point named several
miles, and also extending in a northerly and southerly direction for a long distance.
On the east of this mesa country
there appears to be a deep valley, and beyond this, a range
of high, rocky mountains extending in a northerly and
southerly direction.
Q. 14. Exhibit H, now before me, was made in August,
1870, by Charles Herman, C. E., an engineer at that time
in the employ of the Memphis and El Paso Railroad Company. I identify it by means of the signature of siid Herman, which corresponds to a letter recently received by me
from him, he being now at Washington City, D. C. Said
Exhibit
was made by him, in part from my survey before
referred to, and in part from surveys made for said Railroad
Company, of which he was then engaged in making maps.
The lines of Pascoe's survey and the topography generally,
as well as the Government lines, are delineated upon it, with
substantial accuracy.
And making allowance for the difference in scale, the lines of the diseno are delineated upon it
substantially accurate, in reference to the points marked
upon said diseno and located by my survey. From subsequent observation and travel through the portions of the
county not embraced in my survey, I consider the topograjahy delineated upon the map to be correct.

H

CEOSS-EXAMINATION BY CLAIMANTS.

Q. 1. Have not had any experience in making the original
surveys of Spanish and Mexican grants.
(Q. 2, 3.) Mr. A. Pauly was not with me on my survey.
I do not know whether he and Bailey were interested or not
in

some mines about

Julian.
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Q. 4. I never had traveled over the country between
Valle de las Viejas and Julian, prior to my survey.
Q. 5. The name of Samatagune I ascertained from 'the
diseno, and by the corroborative testimony of people familiar
with the country.
Q. 6. I mean that I asked persons familiar with the country, where certain places named on the diseno were, and
they pointed out to me these places.
Q. 7. In addition to the statements of the persons alluded
to, I compared the relative position of these places with
the positions they occupied on the diseno, and found it to
agree in general, as accurately as could be expected.
Q. 8. I located Samatagune, comparatively, with the
Valle de las Viejas, Porte-suelo, Guatay Valley, and the
range of hills marked upon the lower portion of the diseno,
and generally with the other places marked upon the
diseno.
I think the Valle de las Viejas is a point laid down
It being two years since I have seen the diseno, I am obliged to depend upon my memory for that
point.
Q. 10. There were so many places marked upon the diseno with which I compared the position of Samatagune,
that if I had located it wrongfully, by reference to. one or
two, a discrepancy would have appeared by comparison
with the others.
Q. 11. Taking the diseno as my guide, I inquired of the
persons before mentioned, where these places were located,
and having noted in the field notes of my survey the location
of the places pointed out to me, and afterwards in platting
up my field notes I compared the relative position of the
places so pointed out with their position upon the diseno, as
a check upon the information obtained during the survey.
Q. 12. The Indian Jonas was with my party, for the purpose of obtaining from him information in regard to the locality of certain places named on the diseno as Indian
rancherias, which places were formerly occupied by the Indians, and in regard to which he told me various legends of
their former occupancy.
(Q. 13, 14, 15, 16.) Jonas spoke very little English; I
spoke about as much Spanish as he did English. Samuel
Ames was with my party, for the purpose of pointing out to
me the location of places named in the diseno with which
he, as a native of the country, was familiar.
He speaks
English as well as I do.
Q. 20. The topography indicated upon the diseno,
although roughly drawn, is in the main correct, and would
furnish a tolerably good guide in finding the localities, to
one accustomed to making surveys and explorations.

Q.

on

9.

this diseno.
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Q. 21. I would locate Laguna q e se seca on the diseno in

Guatay Valley, which is a well-known loand the range of mountains known as the Cuyamaca.
Q. 22. The Cuyamaca Mountains are situated in a westerly and northwesterly direction from Laguna q e se seca.
relation to the
cality,

Q. 23. I am positive they are so located, in relation to
the locality so marked upon my map.
Q. 24. Does not the diseno in the case place the Sierra
de Cuyamaca, or Cuyamaca Mountain, north or northeast
of

Laguna q e

se seca.

And

Contestants' Exhibit A, No.

for your answer to this look at
2.

A. The Exhibit now placed before me does indicate the
Sierra de Cuyamaca as being situated north of Laguna q e se
seca; but it is not the copy of the diseno which I had with
me upon the survey. The latter, I feel confident, indicated
the position of the Sierra de Cuyamaca, as I have testified.
Although, as I have already explained, so long a time has
elapsed since making the survey, or seeing the copy of the
diseno referred to, I may possibly be mistaken on this
point.
[Motion by contestants to strike out answer, as immaterial, from the face of the Exhibit itself.]
Q. 25. The word Yguai, written upon the Exhibit, occupies a -position nearly west of the words Sierra de Cuyamaca, by reference to the points of compass marked upon
said Exhibit.
Q. 26. Change the northern line of the diseno and make
it the western line, would not then the Cuyamaca Mountains be in their correct position, in relation to Laguna que
se seca?
[Excepted to by contestants, as irrelevant and incompetent.]

A. They would approximate toward it, but would be
somewhat too far south, and would not agree at all, in relative position, to other points named on the diseno; for
instance, as compared with Valle de Guatay and Yalle de
las Yiejas, inasmuch as it would place the Cuyamaca Mountains almost due west of those places.
Q. 27. Would not the change bring Yguai to the north of

Cuyamaca Mountains?
[Excepted to, for the reason as last above.]
A. As the names are written upon the Exhibit,

the

it

would

so place it.
Q. 28. There are three Cuyamaca peaks lying nearly in a
northerly and southerly direction, and distant from one
another some three or four miles each; calling the most
southern one No. 1, the next north of it, No. 2, and the
most northern, No. 3 the Laguna que se seca is situated

—

almost east of No.

2.
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Q. 29. Are not the three Cuyamaca peaks the most marked
and prominent points in that region of country?
A. They are the most prominent mountains.
Q. 30. Do you not regard Laguna que se seca as also a
marked and noted point ?

A. I do.
Q. 31. Do you not regard these points as much more certain and reliable than such places as the rancheria of Samatagune and Mitaragui ?
A. I do not, for the reason that the mountains extend
over a large area of country, while the rancherias are small,
definite points, and, if correctly located, would form better
starting points, in determining other localities, than a large
range of mountains.
Q. 22. I did not make a survey of a road, as such; but
made use of it as a convenience to facilitate my survey of a
base line from which to locate places named in the diseno.
And, in making such survey, I do not remember being
shown more than four or five such rancherias in all.
(Q. 33, 34, 35, 36.) I do not remember but one rancheria
to which my attention was called, and which is not marked
on my map that one was situated on the southeast of the
Cuyamaca Valley. Its name I do not remember. It had
been abandoned much longer than the others, and there
were no remains of huts or other evidences of occupancy
such as there were at some of the others; so that my attention was not particularly called to it.
On Exhibit F this
last named rancheria is located, as nearly as I can remember, where the word Cuyamaca is marked, near the southern end of the Cuyamaca Valley; and upon reference to the
map I judge that to be the one referred to, and which I had
forgotten was placed upon the map. I do not remember
that I found any rancheria northward of Yguai.
(Q. 37, 38, 39, 40.) In my direct testimony I said that
from the summit of the Cuyamaca peak I saw lying eastward of Green Valley a large mesa extending north and
south for a long distance. In looking upon Contestants'
Exhibit A, No. 2, the words Mesa de Huacupin are situated
about where I should judge the northern end of the mesa
referred to would be, as compared with the Valle de Guatay and other points marked on said Exhibit. I never was
on this mesa. From the summit I did not see any signs of
its being inhabited.

—

Q. 41. The name Huacupin marked upon the diseno is
south of east of Cuyamaca Valley. But the mesa, as I saw
it, extends northerly and southerly for several miles; and,
while the northern end is situated upon the ground as the
words are marked on the diseno, the southern end would extend nearly to east of the Valle de Guatay.
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Q. 42. Change again the outer lines of the diseno, bring
the northern line to the eastward, and would it not place
the Mesa de Huacupin in nearly the east portion of the one

you saw and described ?
A. It would not, for the following reasons:
1st. Because it would be situated to the west of the Cuyamaca Mountains, instead of to the east.
2d. Because it would be situated southeast of the Yalle
de las Viejas, and to the southeast of Yalle de Guatay, and
on the southwest of the Laguna q e se seca.
And because the relative position of all the places marked
upon the diseno would be entirely incompatible with their
actual position for instance, the Yalle de Guatay would be
situated nearly due west of the Cuyamaca Mountains, whereas it is actually south.
The Yalle de las Yiejas would be
:

situated northwest of the Yalle de Guatay, whereas it is
actually southwest, and northwest of the Cuyamaca Mountains, while it is actually southwest.
Q. 43. Looking at the diseno as it is before you, state if
it does not present the appearance of an extended plain,
bordered on each side by four distinct ranges of mountains,
with the exception of the Lomeria on its eastern side ?
[Excepted to as incompetent and immaterial.]
A. The diseno before me presents somewhat that appearance, with the exception of the occurrence, in several places,
of the word canada; in one place in the western portion, the
word Lomeria; and in the southern portion, the word Yalle
de Guatay; which I understand to mean, canons, hills, and
a valley; thereby indicating inequality of surface.
Q. 44. I understand the word canada to mean a small
canon. But I have seen it applied in writing, in print, and
have heard it used in conversation, to describe some of the
the largest canons I have ever seen.

BE-DIRECT EXAMINATION.

Corner 9 of Pascoe's survey was pointed out to me,
distinctly marked upon an oak tree.
I connected
it with my survey, by a distance and bearing taken to one
of the stations marked on the table of courses and distances
on Exhibit F.
Q. 2. Look at Exhibit F, at your North line marked
thereon, and state how this line was established with
reference to what corner of the United States Public Surveys, if any. Describe the topography of the country along
said line, or in the neighborhood of and around Cuyamaca
Yalley.
State all corners of public surveys with which
you may have connected your lines. Look farther at Contestants' Exhibit A, No. 2, being diseno, on its Northern
Q.

1.

and was

—
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and Western line look at the words Sierra de Cuyamaca, to
which your attention has been called on cross-examination,
on said diseho, *as well as at the word Sierra, twice repeated on the Western side of the diseno, and state how
far your said survey and map exhibit the topography, indicated by the diseno; and state further, what to your
mind, as a Surveyor, being on the ground, is indicated by
said terms of the diseno, in the manner in which they are
actually written thereon, as to whether or not they are expressive merely of a continuous mountain range, comprehended in the general name of " Cuyamaca.'' For comparison, in ascertaining the import of the diseno, in the hands
of such a Surveyor, for the purpose of survey and delineation, you are asked in this connection to examine the other
terms, and especially the words Sierra de Jacupin, and
Sierra, as written on the S. W. corner of the diseno.
A. The North line of the diseno, as marked upon my
map, was determined by reference to various points marked
;

1

upon the diseno; taking the scale of said diseno as a guide,
and more immediately, by reference to the places marked
Cuyamaca Valley, Laguna Seca and Yguai.
In reference to the Government corners with which my
survey was connected, the one previously referred to in the
Yalle de las Yiejas was the starting point; I also connected
with a corner in Guatay Valley, the position of which was
approximately ascertained; with one on the western border
of the Cuyamaca Valley; with one in the vicinity of station
132 of my survey; with one in the vicinity of station 138;
and with one near Julian City, on the township and standard line. What the corners were I do not exactly remember, but have memoranda of them in the field notes from
which I made the map; and, in making said map, I ascertained their relative positions to be correct.
The Cuyamaca Valley is bounded on the North by a
range of hills or mountains, running easterly from the
second Cuyamaca peak, and forming a spar or continuation
The topography upon my map indicates the
thereof.
Cuyamaca range as forming the Western and Northwestern
boundary of the diseno, and the range of hills last mentioned as forming its Northern boundary.
In this I consider that it agrees with the diseno, and
that the words upon the Contestants' Exhibit A, No. 2,
"Sierra," "Sierra," and " Sierra de Cuyamaca," are intended to refer to a continuous range of mountains, as shown

on

my

map.
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A—NO.

CONTESTANTS' EXHIBIT

1.

Agustin
Transcript of the 'proceedings in Case No. 375.
Olvera, claimant, v. The United States, defendants, for
the place named Cuyamaca.

ESPEMENTE—Translation.
of Proceedings instituted by Don Agustin Olvera,
for the place of Cuyaraaca, within the jurisdiction of
San Diego, and which was granted to him in owner-

Record

ship by the Superior Departmental Government (the
Executive), in the year 1845.

I.

To

his Excellency

Mexican by

the

—PETITION.
Governor:—

Agustin Olvera, a
department, in form

I,

birth, established in this

of law, respectfully represent:
That I have determined for some considerable time to
change
residence to the town of San Diego, which intention I mean soon to carry out; and I possess information
that, at a distance of sixteen leagues, more or less, from
that place, there is a tract wholly vacant (valdio), on account as well as of its remoteness, as of its being towards
the Sierra, which tract is known by the name of Cuyamaca.
And considering that its being occupied will prove more
advantageous than the total abandonment in which it now
lies, I petition your Excellency, if it should meet your
pleasure, to grant to me, for
personal benefit and that
of my family, the title of the same, in conformity with the
Colonization Law of the year 1824. I will, in due season,
present the proper diseno of said land, being prevented from
doing so at this precise moment, on account of the engagements
of my office, but 1 loill comply ivith this requisite as aforesaid.
I make oath, etc. Be pleased to excuse
using common
paper, there being none of the proper stamp in the place.

my

my

my

Agustin Olveea.
Angeles, June

H.

5,

1845.

—ORDER

OF THE GOVERNOR.

Angeles, June

10, 1845.

Let this be forwarded to Senor Don Joaquin Ortega, in
order that as neighboring proprietor (colindante) he may
,
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state what he knows concerning the subject, and to the
Alcalde of San Diego, that he may give the appropriate re-

port.

Pico.

,

III.

— STATEMENT

OE ORTEGA.

San Luis Eey, June

18, 1845.

The tract known by the name of Cuyamaca is in the
vicinity of, or bordering on (colindante con) Santa Ysabel,
and is absolutely vacant {valdio), and extends to Milquatay
and part of the Valle de las Yiejas. This is all I can state,
in consequence of the question made to me, in conformity
with the foregoing Superior Decree.
Jose Joaquin Ortega.

IV.

—REPORT

OE THE ALCALDE.

—

Your Excellency : In attention to the foregoing Superior
Decree of your Excellency of June 10th last past The tract
solicited by the petitioner, and known as Cuyamaca, is vacant
(valdio), and does not belong to any individual or corpora:

inhabited only by some wild Indians (gentiles).
if your Excellency so dispose, there is no impediment to grant it to the petitioner.
Jose E. Arguello.
San Diego, July 31, 1845.
tion;

it is

Wherefore,

V.

—ORDER

EOR THE GRANT.

In view of the petition heading these proceedings, the remade in the same, together with all other things that
were brought forward, and were proper to be kept in view,
in conformity with the provisions of the Law of 18th August, 1824, and the Regulation of 21st of November, 1828,
the citizen, Agustin Olvera, is declared to be owner in full
property of the tract called Cuyamaca, within the jurisdicLet the appropriate title be delivered
tion of San Diego.
to the interested party, and let it be noted therein, that
whenever he may be placed in juridical possession and the
appropriate diseno may be formed, the original of which
must be annexed to this Record (espediente), the Judge delivering possession shall forward to the Government a noports

tice of the

number

of square leagues

(sitios) it

may

contain.
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And

let this grant be submitted for the approbation of the
most Excellent Departmental Assembly.
I, Pio Pico, Governor ad interim of the Department of
the Californias, have so ordered, decreed and subscribed,
which I certify.
Pio Pico.

VI.

—THE

GRANT.

Pio Pico, Senior Member of the Honorable Assembly of the
Department of the Californias, and Governor ad interim
of the said Department.

Agustin 01 vera, has petitioned, for
and that of his family, the tract of land
known by the name of Ouyamaca, within the jurisdiction of
San Diego, the proper proceedings and investigations having first been instituted, according to the tenor of the laws
and regulations; in the exercise of the powers conferred
upon me, in the name of the Mexican nation, I have, by decree of this date, conceded to him the said tract, declaring
the title thereto to be in him, by these presents; this grant
being understood to be in entire conformity to the laws,

Whereas, the

citizen,

his personal benefit

subject to the approbation of the Most Excellent Departmental Assembly, and to the following conditions
1st. He may fence it, without prejudice to the roads and
rights of way (servidiimbres) he shall enjoy it freely and exclusively, devoting it to such use or culture as may best suit
;

him.
2d. He shall petition the Judge, who has jurisdiction, to
give him the juridical possession, by virtue of this grant;
said Judge shall mark out the respective boundaries, on the
lines whereof the interested party shall place the necessary

landmarks.
3d. The Judge who may give the possession shall cause
to be measured, according to ordinance, taking care that,
at the time of giving the possession, the cliseno of the same
be drawn out and forwarded in the original to the Government, with notice as to the number of square leagues (sitios)
it contains.
Wherefore, I order that the present title, being held firm
and valid, be entered of record in the appropriate book, and
delivered to the party in interest, for his protection and

it

other ends.

Given at the city of Los Angeles, on the eleventh day of
August, one thousand eight hundred and forty-five, on this
Pio Pico.
common paper for want of stamped.
a
CovAEUBiAS, Secretary.
Jose
This grant is entered of record in the appropriate book.
Covarubias.
Angeles, same date as above.

M

7
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Vn.

—THE

DISEN0.

Secretary's Office.
I,

Jos6 Matias Moreno, Secretary pro

ment

tern,

of the

Govern-

Department of the Californias, do certify, that
the diseno* sketched on the other side of the sheet, is a faithful and literal copy of that filed with the record of proceedings instituted with respect to the tract of Cuyamaca, in the
office under my charge.
Jose Matias Moreno, Sec'y pro tern.
of the

Angeles, 9th June, 1846.

VIII.

—REFERENCE

TO COMMITTEE ON VACANT LANDS.

Angeles,

May

8,

1846.

Submitted in session to-day; the Most Excellent Departmental Assembly ordered that it be referred to the Committee on Vacant Lands.
Agustin Olvera, D. S.

IX.

—REPORT

OF THE COMMITTEE.

Excellent Sir: The Committee on Yacant Lands has examined with care the following proceedings, instituted by the
citizen, Agustin Olvera, relative to the tract of Cuyamaca,
which was granted to him by the Superior Departmental
Government (the Executive), in conformity with the laws
affecting the matter.
Wherefore, it submits to the deliberation of your Excellency the following proposition
The grant is approved, made to the citizen, Agustin
Olvera, of the tract known as Sierra de Cuyamaca, within
the jurisdiction of San Diego, being in extent what is expressed in the third condition of the title issued of date
August 11, 1845, agreeably to the law of August 18, 1824,
and Article 5th of the Eegulation of November 21, 1828.
S.

Arguello.

Angeles, June 3, 1846.
In session of this day, the Most Excellent the Departmental Assembly approved the resolution of the foregoing
report.
*See Clerk's Testimony, pages
•

of the diseno.

10,

37 of Transcript, for two traced copies
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X.

—APPEOVAL

OP THE ASSEMBLY.

Pio Pico, Constitutional Governor of the Department of the
California^: The most Excellent, the Departmental Assembly, in session on the third day of June, has seen fit to decree
the following:
Approved the grant made to the citizen, Agustin Olvera,
of the tract known as Sierra de Cuyamaca, within the jurisdiction of San Diego, being in extent what is set down in
condition third of the title granted under date August 11,
1845, agreeable to the law of August 18th, 1824, and article
5 of the regulation of November 21, 1828.
And for the protection of the citizen, Agustin Olvera, I
do make it known. Given in the city of Los Angeles, on
this common paper, for want of stamped, on the sixth day of
Pio Pico.
June, 1846.
Jose Matias Moeeno, Secretary pro tern.*

BEFORE BOARD OF LAND COMMISSIONERS.
I.

To

OP AGUSTIN OLVERA.

Honorable the Board of TJ. 8. Land Commissioners,
appointed to settle private land claims in California.

the

The

petition of Agustin Olvera respectfully

*

•

—PETITION

*

#

<5fr

#

#

*

showeth

#

•&

*

•

Tour petitioner further showeth, that he petitioned Jose
A. Estudillo, the first Justice of the Peace, etc., requesting
said Estudillo to place your petitioner in juridical possession of said tract of land called Cuyamaca.
That on or
about the first day of April, A. d. 1846, the said Jose A.
Estudillo made official certificate! of the reasons why he
could not place your petitioner in juridical possession of
said lands, and further certified to his knowledge of said
tract of Cuyamaca, and that the same was in accordance
with the map in the archives, in the custody of the U. S.
Surveyor-General for California, and the certified copy now
in possession of your petitioner; that a copy of said cer*

This document is not in the original Espediente on file in the SurveyorBoth seem to have
office; nor is the certificate of Estudillo {ante.)
been produced for the first time in the year 1852, and before the Board of
General's

Land Commissioners, where

their genuineness is

others.

tSee

certificate of Estudillo, ante, p. 13.

sworn

to

by Keid and

[

tificate

and map

is

100

herewith

]

filed,

and

to

which your

peti-

tiouer prays leave to refer as part of this petition.
Sfr

&

*

•&

&

*•

*

~

&

¥:

*

E. O. Crosby, of Counsel for Claimants.

October

6,

II.

1852.

—DEPOSITION

OF SANTIAGO

(October

E.

AEGUELLO.

16, 1852.)

I am a native of Santa Barbara, California, and have
lived at San Diego since 1818.
I have known Agnstin
Olvera since 1834. I am acquainted with the tract called
lb is
Cuyamaca.
It contains about nine or ten sitios.
situated about ten leagues East from the Mission of San
Diego. It was granted to Don Agustin Olvera in 1845, or
1846.
H, No. 1, and
The paper now shown to me marked
purporting to be a map of Cuyamaca, on which there is a
certificate, with the signature of Jose" Matias Moreno, I
have carefully examined. I have examined the said map
and certificate, and have no doubt that they are genuine
papers, and were made of the date which they bear.
The said map is sufficiently accurate to distinguish the
tract in question.
The names of particular spots that appear on its face, are well known names of particular localities.
The boundaries can be recognized by the help of
said map. I have frequently been on said tract, and have
examined it, and know these facts from personal knowledge
* .* * I was present when Olvera applied for the juridical
possession of Cuyamaca. The circumstances alleged in
said paper, as an excuse for not complying with said request of Olvera, were according to the truth. The high
mountains around Cuyamaca are covered with snow at that
time of the year, and the then recent rains had rendered

H

this tract impassable.

IN

THE UNITED STATES DISTRICT COURT.
I.

—PETITION

AND AFFIDAVIT OF OLVEEA.

1855, December 10, petition filed, signed by E. O.
Crosby, of counsel for appellant, for review of the decision
of the Board of Land Commissioners.
1855, December 31, affidavit filed by Agustin Olvera,
reciting " that in the event the Court will open the case by

[101]
granting a new trial herein, and thereby give the affiant an
opportunity to do so, he will produce ample evidence of the
identity of the land claimed by the name of Cuyamaca, its
locality, that it has certain and well defined bounds and
limits and quantity."

—DEPOSITION

II.

OF JOHN

[December

5,

J.

WARNER.

1856.]

T have resided in California since October, 1831, in
counties of Los Angeles and San Diego; am now a resident
of the latter county.
I am acquainted with the place called
Cuyamaca. * * * I have known it since 1844, having
resided within a few leagues of it since that time. * * *
It is at this time a well known tract of land, and can be
easily found

in.

and

identified.

—DEPOSITION OF

JOSE ANTONIO CARRILLO.

[January

20, 1857.]

—

a place called Cuyamaca I mean a tract of
land.
I believe it is in the county of San Diego, near the
rancho of Santa Tsabel. It is about 40 years since I knew
it, being then upon it at a place where the Government had
placed a few troops and a quantity of horses. It was well
known 40 years ago; has continued to be known by that
name up to the present time. There is no other tract of
land or place in the present county of San Diego, except
this one, which has ever been known by the name of
I do

know

Cuyamaca.

TV.

In

the District

DECREE OF CONFIRMATION.

Court of the United States for the Southern
District of California.

Agustin Olvera, Appellant,
vs.

The United

States, Appellees,

)

V
j

December

term, 1857.

No. 124.
Transcript, No. 375.

This cause coming on to be heard, on appeal from the
decision of the United States Board of Land Commissioners, to ascertain and settle the private land claims in the
State of California, under an Act of Congress, approved
3d March, 1851, on a transcript of the proceedings and
decision of said Board, and the papers and evidence upon

[
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]

which said decision was founded, and the evidence adduced
before the Court, and it appearing to the Court that said
transcript and notice of appeal have been duly filed according to law, and counsel for the respective parties having
been heard
It is ordered, adjudged and decreed, that the decision of
the said Board of Land Commissioners be, and the same is
hereby reversed, and that the claim of the appellants is
good and valid in law, and the same is hereby confirmed to
him, as follows:
The land of which confirmation is hereby made is situate
in the county of San Diego, State of California, called
"Cuyamaca," containing eight (8) square leagues of land,
and no more, ivithin the boundaries described in the Grant and
Map of said land, and the certificate of Jose Antonio Estudillo,
first Justice of the Peace, dated April 1, 1846, contained in
the Transcript and the Testimony on file in this case
provided, that the land of which confirmation is hereby
made, is of the extent of eight square leagues of land, and
no more, ivithin the boundaries, as laid down in said Map and
Grant, if such quantity be therein contained, but if there
be a less quantity, then confirmation is hereby made to
such less quantity.
Thus done and signed in open Court, this 17th day of

March, 1858.
Isaac S. K. Ogiee, U. S. Dist. Judge.
Note.

—An Act to expedite the settlement of

California.

titles to

land in the State of

Approved, July 1, 1864.
That it shall be the duty of the Surveyor-General of California,

Sec. 7.
in making surveys of the private land claims finally confirmed, to follow the
decree of confirmation as closelyas practicable, whenever such decreedesignates
the specific boundaries of the claim. But when such decree designates only
the out-boundaries within which the quantity confirmed is to be taken, the
location of such quantity shall be made as near as practicable, in one tract, and
in a compact form. And if the character of the land, or intervening grants,
be such as to render the location impracticable in one tract, then each
separate location shall be made, as near as practicable, in a compact form.
And it shall be the duty of the Commissioner of the General Land Office to
require a substantial compliance with the directions of this Section, before

approving any survey and plat forwarded to him.

PART

III.

CONTESTANTS' TESTIMONY BEFORE THE SUR-

VEYOR-GENERAL.

IN

THE MATTEE OF THE CONTESTED SUEYEY OF THE RANCHO
CUYAMACA.
Feeday,

March

28th, 1873.

Pursuant to stipulation on file, an examination of witnesses is had before the U. S. Surveyor-General for California.

Present, Judge Benjamin Hayes, for Contestants. Isaac
Haetman, Col. H. P. Irving, for Claimants. J. A. Robinson, U. S. Commissioner.

deposition oe w. r. de eeees.

—

In chief. "William R. DeFrees, being first duly sworn,
deposes and says: My age is 52; residence, Julian City,

San Diego county, California; occupation, miner and millman.
Q. 1. Please state how long you have resided at Julian
City, in what mining district it is situated, the amount of
population in the district, the number of mills, and estimate,
if you can, the amount of gold produced since your acquaintance with the mines of that district, the amount of land
actually occupied by the mines.
by name now worked ?

State

A. I have resided there since August

some

of the ledges

18, 1871 ; in Julian
District; the population in the district, 500, I think;
three quartz mills; I estimate the amount of gold taken out
since I have been there at $500,000; there are occupied by
the mines, I think, about 2,000 acres; there are the Van

Mining

[104]
Owens, San Diego, Helvetia, Washington, Hayden.
worked at this time.
Q. 2. Look at Contestants' Exhibit FF, filed January
2d, 1871, and please state the population of the place
marked thereon, Julian City, generally the business and improvements that may exist there. State the position of the
Owens' Ledge with reference to said city, who are the owners, the character, amount of work that may have been done
upon it; and, state further, if you can estimate the amount
of land occupied by actual settlers for farming or grazing
purposes, lying west and northward of Julian City, up to
the Santa Ysabel southern line, as well as the names of any
settlers you may remember.
I mean from the 3d standafd
south to the Santa Ysabel line.
A. Probably 250 inhabitants; there are three stores,
three hotels, a blacksmith shop, two restaurants, four saWirt,

They

,

are being

loons, a public school, with forty or fifty children in attendance. Owens' Ledge is about a half mile northwest of
Julian City. It is owned by myself, T. S. Moore, and
James Kelly; these are the principal owners. There have
been expended on it about $44,000; there are shafts sunk,
hoisting machinery on it, stoping done in it. I think near
3,000 acres; I know some of the settlers Shaw, Putman,
Clarke, Medlin, Bush, Parsons, Gilson.
Q. 3. Look at Contestants' Exhibit G, and please state if
you are acquainted with M. G. Wheeler, County Surveyor
of San Diego county.
Please look at the signature M.
G. Wheeler, on said Exhibit, and state whether or not it is

—

his genuine signature.
A. I am acquainted with him and with his handwriting,
and it is his genuine signature.
[Counsel for claimants object to all the foregoing testimony, except the proof of the signature of M. G. Wheeler
as incompetent, irrelevant and immaterial, and does not
tend to prove any of the issues in the case.]

CROSS-EXAMINATION.

Q. 4. Is A. De Frees, now living in San Diego county,
a brother of yours ?
A. Yes.
Q. 5. Do you know the lines of the official survey in this
case made by Pascoe ?
A. I am not acquainted with them. I have never been
over all of the land, and cannot say where the lines are,
never having traced them out.
Q. 6. State if Mr. A. De Frees is not also part owner in
the Owens mine ?
A. Yes, he is.
Q. 7. State if you are not the same W. R. De Frees whom

[105]
you have stated

to

be one of the principal owners in the

Owens mine.
A. Yes, sir.
Q. 8. Do you know that there is only a portion of the
Julian District situated within the lines of the official survey in this case ?
A. Nearly all the Julian mines are in the official survey.
T am informed that the line of the official survey cuts the
San Diego mine in two, and that the Helvetia is left out.
Q. 9. Have not the owners of the Owens mine contributed
very fully means to defeat this survey?
A. Yes, they have.

EECALLED FOE CONTESTANTS.
Q. 10.

Look

at Contestants'

Exhibit No. 27,

filed

January

2d, 1871.
Please state if you know the signature, M. S.
Julian, shown on said Exhibit, anil whether the name is
genuine or not ?
A. I am acquainted with his signature. It is his genuine
signature.
W. E. De Feees.

DEPOSITION OE

L. B.

HOPKINS.

[April 8, 1872]

—

In Chief.
(Q. 1-17.) I reside in Julian City, San Diego
county; my age is 52 years; my occupation is mining, and
I first
at present also engaged in manufacturing leather.
went to reside at Julian City in March, 1870; resided there
all the time till last summer, in July, when I went East.
During my residence at Julian City I was acquainted with
Isaac H. Bush, Robert Leslie, H. H. Warren, F. B. Bice,
J. B. Wells, Hall Medlin, J. M. Jackson, and M. S. Julian.
Some of them were miners and others farmers. Hall Medlin was a farmer.
I was acquainted with the gold quartz
ledge by the name of George Washington; its locators were
Mr. Bickers, Mr. J. T. Gower, Mr. Wells. F. B. Rice and
H. H. Warren were miners; Leslie was a miner, and occasionally clerk in one of the stores, and was a Justice of the
Peace. Isaac H. Bush was a farmer; he lived about a mile
southwest, or rather west of south, from Julian City. He
located under a pre-emption title.
J. M. Jackson was a
miner. M. S. Julian was Mining Recorder in that neighborhood during the year 1870. It is his signature to Contestants' Exhibit No. 27, filed in the Surveyor-General's

January

1871.
1870, till now, I estimate about four sections of land are occupied by actual settlers, with houses and
improvements, between a certain tract near Julian, and
office,

From March,

2,
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known

as Hatfield Place, northward to the south line of the
Santa Ysabel Rancho not including the site of Julian City.
This includes all the land in that section that is available
for cultivation I mean, within the scope of country inquired of in the previous question.
The mines in the Julian District are gold-bearing quartz

—

—

mines,
quality
average
Several

several miles square in extent. I consider their
good, and the productiveness is better than the
of the quartz mines in the State of California.
hundred thousand dollars have been taken out from
them and shipped since 1870. There have been a great
many shafts sunk and tunnels run, whims and other hoisting works; dwellings and cabins for miners to live in; quartz
mills for crushing ore.
The indications of prosperity are
good. The town of Julian is built up on the business of

the mines.
The surveying of the mines by Mr. Pascoe into the
Cuyamaca Bancho retarded the prosperity of the mines
very considerably, by preventing capitalists from investing
their money in mines where there was a conflict or unsettled title.
[All this testimony excepted to
•

by claimants.]

CEOSS-EXAMINATION.

I once took a lease from the claimants for a piece
of land adjacent to Julian City.
I did not sell my leasehold interest; I made a present of it; prior to this,
with Mr. Hoel, I erected a quartz mill on this leasehold
Mr. Allison was not considered a partner in
interest.
the mill; Hoel leased a steam engine from Allison, for the
mill. I was once of a Committee, and I sometimes acted as
Secretary, and also as President, of the public meetings
held at different times, and a part of the time was Secretary
of the Committee appointed by the citizens; and as Secretary, received money at various times from contributors for
the purpose of contesting the grant. For the lease I think
I paid $1 I believe that was the consideration; I am not
positive that I paid anything.
few weeks I don't recolafter receiving my lease I commenced acting
lect exactly
in the several positions I have named.

—
—

A

—

[Contestants now offer in evidence the original Espediente in this case, on file in the Archives of the U. S.
Surveyor-General for California, with the "diseno."]
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DEPOSITION OP AGUSTIN OLVEEA.
(April

—I

5,

1873.)

53 years old; my residence is Los Angeles, California, and by profession I am counsellor at law;
I am the same person named as the grantee in said Espediente; I know the person who wrote these marginal notes
in Spanish on the Diseno.
The man who wrote them was
Francisco E. Lopez. I do not know the time when these
notes were written; but I know that Lopez was clerk in the
office of the Secretary of the Government, from 1845 until
the Mexican Government ended. I held the office of Secretary of the Departmental Assembly at that time; I know
the handwriting of Lopez, and have seen him write.
Q. 16. Are any part of said marginal notes in your handwriting ?
A. No, sir.
Q. 17. John J. Warner, a witness for claimants, in his
deposition taken by them at San Diego, has testified that
Are you
said marginal notes are in your handwriting.
positive that the same are in the handwriting of said

In Chief.

am

Lopez ?
A. I am positive that these marginal notes are in the
handwriting of Lopez.
Q. 18. Look at the petition contained in said Espediente,
dated June 5, 1845, for the grant in this case. In whose
handwriting is said petition and the signature thereto ?
A. The text of the petition is written by Lopez, and the
signature is my own.
Q. 19. The Order for the Grant, and the copy of the
Grant, are both in the handwriting of Lopez.
Q. 20. In whose handwriting is the entry dated Angeles,
May 8, 1846, signed Agustin Olvera, being the order referring the Grant to the Committee on Public Lands ?
A. It is my own handwriting the text and the signature.
Q. 21. I did not consult with John J. Warner as to the
adaptability of the grant for a stock ranch. I have no
recollection that I consulted with him, neither as to my intention, nor of his having anything to do with the diseno.
Q. 22. In the answer of said witness Warner, to questions
of claimants, Nos. 12, 13, 14, 17, 22, 38 and 39 in said depositions, he has stated to the effect that except said mar-

—

ginal notes, all the writing on said diseno, including scale,
Please look at said
was made by him, said Warner.
diseno, and state in whose handwriting is the same, including the lineal and topographical delineations, as well
as the scale.
A. I do not know, precisely, who made the topography

[
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of the diseiio; but the writing is that of

Abel Stearns,

of

Los Angeles.
Q. 23. Are you

positive of this, as to the scale, the writthe words Sierra, Mesa de Huacupin, Mitaragui, Laguna que se seca, Porte-suelo, Camino and Canada,
Lomeria, and generally the other words appearing on said
diseno?
A. I am certain that it is his handwriting.
Q. 24. Are you positive that it is not the handwriting

ing under

of

John

J.

it,

Warner ?

A. As far as I know, it is not Warner's handwriting.
Q. 25. Please state, as fully as you now recollect, all the
circumstances connected with or attending the making of
this diseno, and state further your knowledge of the selection of the land thereon delineated.
State by whom said
selection was made, if you know, and at what time; also by
whom said diseno was made, and at what place. Please
state also, minutely, what part Don Jose A. Estudillo,
Justice of the Peace of San Diego at that time, may have

had in the making of said diseno, or in the selection of
said land. Your attention is called to the language of the
original petition, so far as it refers to any diseno ?
A. I did not know the land in question at the time I
petitioned for it. I was not able to go to inspect it, being
employed by the Government; and I had not permission to
absent myself from Los Angeles. I took the concession,
and as I wished to let the Government know how many
leagues the land in question contained, and also to submit
the diseno, I asked permission of the Departmental Assembly to absent myself from office, in order to request
the Justice of the Peace to give me the possession of the
land.
I received the permission of the Assembly, and went
to see the Alcalde of San Diego.
As the Alcalde could not give me the possession, I went
As I did not know the place myself, Don
to see the land.
Santiagito Argiiello and an Indian of the Mission of San
Diego went with me .to show me the place. We reached
the place; the Indian showed me the same, and mentioned
the names of the different places.
From those places indicated by the Indian, and being on
the ground myself, I conceived the general idea of the
place, and made the diseno, in pencil. After that I returned
to San Diego, and reported to the Alcalde what I had
done, in order that he should take cognizance of the place
I returned to Los Angeles, and took my penin question.
cil diseno with me, in order that Abel Stearns might finish
the same.
Abel Stearns was recognized as a Surveyor
there, and I did not know how to make the calculation of
areas.

[109]
Don Jose Antonio Estudillo took no part in making said
diseno, nor in the selection of the land. I do not recollect exactly the time when I made the pencil diseno, but I think it
was in the beginning of 1846.
Q. 26. I do not remember of any person known to me
having been at my interview with the Justice of the
Peace, and I do not know who Bill Williams is. I know
Warner, but I do not recollect having seen him at that time.
Q. 27. After this diseno was made by Abel Stearns, I do
not remember that it went to the Alcalde; I do not remember either what happened to the diseno afterward; I find it
here in the Espediente.
Q. 28. I left San Diego and went by the Mission of San
Diego to the Cajon, and crossing the rancho named Jamacha; I reached a place called Valle de las Vie j as; thence
crossing a sierra, I descended to some canadas, which the
Indian told me formed part of the place. I was at the
places called Guatay, Mitaragui, and Samatagune; I do not
remember having been in any other places.
Q. 29. I do not remember of having been further north
than Mitaragui; this place is situated on an elevation, from
which I could see the places indicated by the Indian, and
thus was enabled to make the diseno.
Q. 30. Don Santiagito E. Argtiello is the same person
who was a witness in the U. S. District Court, whose testimony is shown in Contestants' Exhibit A, No. 1. *
Q. 31. Don Santiagito E. Argtiello was with me all the
time on this trip. It took two or three days; I do not remember

exactly.

Q. 32. He came back with me to San Diego.
Q. 33. State any reasons that may have led you to select
this particular place, under your grant.
A. It was particularly for the timber which I found there.
Q. 34. Contestants show to the witness, Archives, Legislative Records, Vol. IV, 1841-1846, pages 653 and 654, entry
commencing at line 5th, page 653, and ending on line 16th
of said page,

and says

:

The

relation

between this leave of

absence and the grant in question is, that I wanted time to
get juridical possession of the land, and make the diseno. I
was Secretary of the Departmental Assembly. I know the
signatures; one is of Pio Pico, and the other is my own.
Q. 35. I cannot Remember the length of time precisely I
remained absent, but it did not pass the time allowed for
the purpose.
Q. 36. During this absence, I spent the time going to
San Diego; from there to Cuyamaca, thence back to San
Diego, and thence to Los Angeles.
Q. 37. Withdrawn.
Q. 38. I made the selection of the land hereinbefore de-
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scribed at that time when I went to ask possession of the
land from the Alcalde.
Q. 39. (Referring to entry on page 653), I received leave
of absence the 18th of March, 1846.
I received it for the
object to go and ask for the juridical possession of the land.
A few days afterward, I must therefore have made the selection.

Q. 40. Since 1846 and the making of the diseno, I did not
"visit

this land.

Q. 41. In making this selection and this diseno, was it
your intention to select the same with reference to the Santa Ysabel rancho granted to Jose' Joaquin Ortega ?
Objected to by claimants as leading.]
"Counsel for contestants insist upon said question in
connection with the testimony of John J. "Warner, in his
answer to question No. 22.]
A. I did not know the rancho Santa Ysabel, in relation
to the selection as far as I went.
I did not think anything
of the Santa Ysabel rancho in making this diseno.
Q. 42. What quantity of land in leagues did you aim to select under your grant in the formation of this diseno ?
A. Eight (8) square leagues.
Q. 43. Since the grant to you does not mention any quantity, state what particular reason existed at that time for
limiting yourself to eight square leagues ?
A. As I did not want to exceed the largest quantity of
land granted by the Mexican Govern ment to one person,
i. e., eleven square leagues, and as I held the title to the
Mission Vieja of San Juan Capistrano, in three square
leagues, I therefore selected eight square leagues in the

Cuyamaca grant.
Q. 44. Did you ever obtain

juridical possession, in the
sense?
[Objected to by claimants, on the ground, that under the
Mexican Government, juridical possession was a matter of
record, and can only be shown by record.]
A. I did not receive juridical possession.
Q. 45. In this case has appeared a certificate signed by
Jose" Antonio Estudillo, Justice of the Peace, relating to
this land and this diseno.
Do you know when this original
record of the Justice of the Peace, relating to this land and
this diseno, first became on file, either* in the SurveyorGeneral's office, or in the United States District Court ?
State, if you know, in what depository, or in whose possession it remained from its execution until filed?
[Objected to by claimants, on the ground that the cerstrict

tificate

mentioned

is

an

official

document; that said docu-

ment and its filing is a matter of record; and that said
document and filing cannot be contradicted, or explained,
by oral testimony.]

[Ill]
A. I gave the original certificate to the attorney, to
present the same to the Board of Land Commissioners. I
kept the original paper from the time that Estudillo gave it
to me, in 1846, until I gave it to the attorney.
Q. 46. The Indian who accompanied me on this expedition was named Enrique; he is dead; he was in the service
of Rev. Vicente Pascual Olivas, of the Mission of San
Diego; and then aged about 30 years.
Q. 47. How did you find the Indians on this land were
they Christianized, or otherwise ?
A. They were savages, not converted.
Q. 48. From Don Santiagito Arguello and Padre Vicente
Olivas, I received the first intimation of the land in ques-

—

tion.

Q. 49. I never spoke with Don Juan Forster, of Santa
Margarita Rancho, about the Northern boundary of the

Cuyamaca Kancho.
Q. 50. After making the diseno, in 1846, when,
first time afterward, did you see and examine the

for the
original

diseno?
A. I examined

it in February, 1873, in this office (Surveyor-General's), for the first time.
Q. 51. I know the handwriting of Abel Stearns; I have

seen him write.
Q. 52. I know the signature of John J. Warner; and I
have seen him write.
Q. 53. Did you ever have actual possession, before the
year 1850, of this land delineated upon the diseno, or any
part of it ? If so, state any work that may have been done,
or improvements that may have been made upon it, and by
whom? State any dealings you may have had with Cesario
Walker, in reference to this premises, and state the time.
State whether Walker is living or dead?
[Objected to by claimants, as irrelevant and incompetent, and as going into the validity of the title which has
been finally confirmed by the United States Courts.
[Contestants insist upon the evidence, only for the purpose
of tending to locate the land selected by the claimants,
under the diseno.]
A. In 1847, or 1848, I do not remember which, I made a
contract with one Cesario Walker, to establish a water sawmill, to cut lumber, in the place Mitaragui, in the vicinity
of which there was the most timber.
He went there to
work; being afraid of the Indians, who made a kind of
revolution, Walker abandoned the place.
I do not know
whether he is alive or dead; I have not seen him since 1848.
Q. 54. (Examination of the original diseno, at San Francisco, in January, 1873, etc.)
Q. 55. I arrived in California in 1834. I lived in the

[
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county of Los Angeles since 1837; most of that time in the
city of Los Angeles.
Q. 56. I never lived in the county of San Diego.
Q. 57. From 1834 to 1848, state any offices or public employment you may have held.
A. At first, I was appointed Justice of the Peace. Afterward I became Secretary of the Departmental Assembly;
and, in 1846, I entered as Member of the Assembly.
Q. 58. In 1850, I was appointed Judge of First Instance.

In the same year I was elected County Judge of Los Angeles county.
Later, I was appointed Receiver of the U.
S. Land Office, at Los Angeles.
I was County Judge four
years.

Q. 60. Look at the Espediente, at the marginal report
thereon, signed Jose Joaquin Ortega, dated June 18th,
1845.
Please read the same. State any acquaintance you
have with the forms of proceeding at that date, in the grant
of lands, so far as relates to the effect of such a report,
upon the boundaries of the land granted or to be granted.
State your experience and observation, as to the location
of lands, when the expression in Spanish, colindante conis used, as a term of description for boundary, or other,
wise.
What, in the popular usage of that day, was the actual force and meaning of this descriptive term ?
[Objected to by claimants, on the ground, 1st: that the
question goes to the validity of the title in this case, which
has been passed upon and confirmed by the U. 8. Courts.
2d: that the whole Espediente has been before the Courts
and construed; 3d: that it is incompetent, and seeks the
mere opinion of the witness; 4th: that it is irrelevant; 5th:
that it is hypothetical and immaterial.]
A. The effect of the marginal notes signed by Jose Joaquin Ortega would be, to let the Government know what
land was nearest to the place asked for; and also not to en'

croach upon property owned by others.

The words

colin-

dante con meant any natural object or rancho, in the vicinity of the land granted.
Q. 61. Referring to entry dated July 19th, 1842, Contestants' Exhibit
J. A. R., witness answers:
I have read the document shown to me; I know the handwriting of the man who signed it, Jose" Ramon Argliello. I
know the lands (San Alejo and Encinitos), but I do not
know their boundaries. I know the expression "colindante
con;" it is the same as I stated before, and means, vicinity

K—

between two objects.
Q. 62. The rancho of Marron is known as Agua Hedionda, and of Osuna, as San Dieguito, in San Diego county.
Q. 63. Were you acquainted with Jose" Joaquin Ortega,
one of the grantees of Santa Ysabel rancho; state on what

L
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terms of intimacy, or otherwise ? State whether or not in
the selection of your lands in Ouyamaca, you consulted with
or advised him, of any of your proceedings concerning the
diseno, at the time of making it, or before, or at any other
time?
[Objected to by claimants as hearsay, irrelevant and immaterial.

Question insisted on by contestants, as bearing upon the
testimony of Don Juan Forster, for claimants.]
A. I knew Mr. Ortega, and have been on friendly terms
with him. I never mentioned to him anything about the
diseno which I had made of the rancho Cuyamaca.
Q. Don Santiago Argliello lived mainly in San Diego.

He was my father-in-law. He was Military Commandant;
Prefect of the 2d District; also, Member of the Departmental Assembly. He died at over sixty years of age, in
1862,

November

9th.

Q. 64. Francisco R. Lopez was a native Calif ornian, and
is

now

dead.

Q. 65. I do not know that John J. Warner held any office
in the years 1845 and 1846.
Q. 66. In his testimony for claimants at San Diego, John
J. Warner, in answer to their question, No. 17, has testified
as follows

Q. Do you know what reason Olvera, the grantee, "as" signed for having a diseno made many months after the
" grant had been made ?''
A. " My recollection is at this time that it was for the
" purpose of having a confirmation of the grant by the Do" partmental Assembly, and for the greater perfection of
his title, as at that time there were serious apprehensions
" of a change in the sovereignty over California taking effect;
" there being a good deal of talk and some negotiating and
" some action, by both the civil and military governments
" of California, at and about that time, to that end."
You are now asked, did you assign such reason to said
Warner, or any reason whatever; in other words, did you
ever have any conversation with him, or in his hearing, on
'

'

this subject?

If so, please state

it.

A. I never spoke with Mr. Warner about that.
Q. 67. I do not remember that Abel Stearns had any
other rancho than the Alamitos and the land on which he
lived, about the time of making the diseno.
He is now
Cm

PR (I

Q.68. Look at pages; 320, 321, 322, 323, 324 and 325 of
Archives, Departmental State Papers, Yol. Y, books 1, 2,
3, 4, and at the document dated October 21st, 1840, and
state, if you know, whose is the signature thereto, and whose
writing is the text of said document. You may also refer to
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next succeeding document, of same date, on page 325,
state your knowledge of the fact, as to the signature.
A. The text of the document first mentioned, and also
the signature Abel Stearns, is in the handwriting of Abel
Stearns before referred to. The last mentioned document
has my own signature.
Q. 69. Look at pages 634 to 640, inclusive, Archives, Legislative Records, Vol. IV, 1841-1846, at document bearing date March 2d, 1846, signed Pio Pico, Agustin Olvera, and state in whose handwriting is the text of
said document, and whether said signatures are genuine or

tlie

and

not.

A. The text of this document is in the handwriting of
Francisco B. Lopez, heretofore mentioned by me in my
testimony. It has the genuine signature of Pio Pico and
myself.

Q. 70. Look at pages 707 and 708, Departmental State
Papers, Vol. XIV, at document dated March 7, 1845, and
signed Juan Bandini, and state, if you know, in whose
handwriting is the text of said document, whether or not it
has the genuine signature of Juan Bandini, and what office
he held at that time ?
A. The text of this document is in the handwriting of
Francisco B. Lopez. The signature of Juan Bandini is genuine; he was at that time Secretary of the Government.
Q. 71. Francisco R. Lopez at that time was Clerk in the
office of the Secretary of the Governor.

Contestants will offer and read to the U. S. SurveyorGeneral all said original archives hereinbefore referred to
and produced, for the purpose of establishing, by a comparison of the handwriting of said records, and the Expediente and diseiio herein, that said diserio was made by
Abel Stearns and not by John J. Warner and that the
marginal notes thereon were in fact made by Francisco B.
Lopez, and not by any other person. And said records are
further submitted, for the purpose of contradicting and disproving the whole testimony of John J. Warner, in this
case; and contestants will file accurate traced copies of said
records as Exhibit herein, marked Contestants' Exhibits L
J. A. R.;
J. A. B.; and
J. A. B.
Contestants will further file certified copy and translation
of record heretofore introduced, and read to Surveyor-General, of date March 18, 1846, being extract from proceedings of Departmental Assembly, and marked Exhibits J 1
and J 2.

M—

Contestants will further

N—

file

certified traced copies of the
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and Diseno read to the Surveyor-Genand marked Exhibit E, which said last evidence is
offered for the further purpose of showing the genuine

original Bspediente
eral,

handwriting of Francisco R. Lopez.
[Claimants object to the foregoing record evidence, for
the purposes taken by the counsel for the contestants, on
the ground that the same is an improper and incompetent
method of proving handwriting and signatures.]

CEOSS-EXAMINATION.
(Q. 1-13.) I was in the town of San Diego in February of
this year.
I did not go there for the purpose of testifying
for contestants in this case.
I went there to release an

attachment of Isaac Hartman against me. I had a talk with
Judge Hayes. Not a cent was offered me, nor did I ask a
cent, for testifying.
Los Angeles is 47 or 49 leagues from
San Diego. I do not know the distance from Los Angeles
to San Francisco; I arrived here two weeks ago, by steamer.
Since I have been at San Francisco I have not been at work
hunting testimony for the contestants.
In the month of
February, 1873, I was in San Francisco, and I saw the
original diseno of the rancho Cuyamaca. I know the letters
and the handwriting, and the way it was written. Then, to
satisfy myself, I searched for the handwriting of Francisco
E,. Lopez.
Then I found the documentary evidence which
has been produced here to-day. This was because Judge
Hayes asked me if this was my handwriting, or did I know
whose handwriting it was. I told him, when he showed me
the paper, that it was the handwriting of Francisco K.
Lopez. I came here for my own business.
(Q. 14-23.) Transactions of sale of Cuyamaca, by Toro,
attorney of Olvera, to Stewart; by Stewart to Treat et al.;
suit to reform the acknowledgment of the power of attorney.
Q. 24. In answer to question 42 of your examination in
chief, you state that the quantity of land in leagues you
aimed to select under your grant, in the formation of a
diseno, was eight square leagues.
Why did you, in your
petition to the District Court, filed December 10, 1855,
state that the quantity was eleven leagues?
A. This was from my lawyer. I delivered to the lawyer
all the papers that had relation to the lands of Cuyamaca,
to present to the Land Commission, in virtue of the contract
he had with me. I delivered all the papers to the lawyer.
In those papers I gave him a certificate of the Judge of San
Diego, Jose' Antonio Estudillo, to be approved. If I did
not have juridical possession, it was not my fault. The cer-
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says that it was eight leagues. I have
not claimed any more.
Q. 25. What I recollect that I said is, I did not want to
have more laud than the law allowed, which was eleven
leagues. I considered myself owner of three leagues the
land in the Mission Yieja of San Juan Capistrano and the
eight leagues in Ouyamaca made eleven leagues.
Q. 26. When I made the petition, I did not present a
diseno.
I offered to present one. The reason why is, that
tificate of Estuclillo

—

I was busy in the Departmental
the Secretary of State.

Assembly and the

—

office of

Q. 27. At the time you presented your petition for this
Grant, did not the Mexican Colonization Laws at that time
in force, require that a diseno should be presented to the
Governor, with a petition for the grant ?

[Excepted to by contestants, as irrelevant and incompetent, for the reason that the decree of confirmation
settled this question, and it does not arise upon the survey.]
A. When I made the petition, the laws of Colonization
were in force. I stated that I could not present a diseno
solicitation was
now, but I would present it afterward.
permitted, and my title was granted. If there was an infraction of the law, it was not my fault or my responsibility.
Q. 28. Same question as to Colonization Laws.

My

Q. 29. I made the diseno when I received the consent of
the Assembly to go to San Diego.
I then went out to see
the land and take notes for the diseno. This was in March,
1846.
Q. 30. The Grant was made in 1845.
Q. 31. In Abel Stearns' house I delivered him the tracing
I
or diseno for him to make it the way it ought to be done.
He took explanations
do not know where he made it.

from me.
(Q. 32-36.) Making of notes for diseno, by Olvera.
Q. 37. I did not have the diseno made in San Diego, because there was not any person like Abel Stearns.
Estudillo, he refers to
Q. 38. In the certificate of Jose
the diseno; did he see it at the time he made his certificate?
A. He simply saw what I had done.
Q. 39. When I reported to the Alcalde (question 25 in
chief), I think he then made his certificate.
Q. 40. I intend to be understood, that Estudillo gave me
his certificate, when I returned from Cuyamaca with the
pencil sketch.
(Q. 41, 42.) Time necessary to travel from San Diego to

A

Los Angeles.
Q. 43. Abel Stearns made the diseno; did he then return
it to you ?
A. Probably.
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Q. 44. Did you place it in the Archives at that time ?
A. Yes, sir; at that time.
Q. 45. Why did you not also place Estudillo's report in
the Archives, as well as the diseno ?
A. It was a private document of mine, and, I thought,
might serve as security at some time, and had nothing to
do with the Espediente. At that time it was an acknowledged custom, among private individuals or public authorities, to give those certificates when they were asked for.
Q. 45. From the time I placed the original diseno in the
Archives, I have not seen it—-the one presented to me till
last February.
Q. 47. It was not among the papers delivered to my attorney, in the Land Commission.
I think I did not deliver

—

him any diseno.
(Q. 49, 50.) In my journey from San Diego to Cuyamaca,
the roads were wet; it was the rainy season. I found no
difficulty in traveling them.
(Q. 51, 52.) I never went beyond a certain height at
Mitaragui. I went there with the Indian, and he showed
me the places. I went there to find out the places, and
put them down. I have not said that I was beyond Mitaragui.
I said that I had been to a certain height in that
canada of Mitaragui; from which point the Indian showed
me the different places, and gave me their names ; and from
that I formed a general idea.
Q. 53. The wife of Don Santiago Argiiello is still living.
The conversation on the information given by Don Santiago
Argiiello, took place in her presence.
Dona Guadalupe
Estudillo, widow of Don Santiago E. Argiiello, is still living, and knows that her husband went with me to Cuyato

maca.
(Q. 54-62.) In 1846 the population of San Diego and
surrounding country was small they used to live in scattered ranchos; they built of adobe, or sun-dried bricks
uses of Whites and Indians for lumber. I did not lose an
opportunity for starting some timber works for which
They
reason I made a contract with Cesario Walker.
used to bring down sawed timber from the North. The
Colonization Laws specified the number of leagues of land
for grazing or farming, and I do not remember if there was
any law prohibiting the granting of lands not suitable for

—

;

cultivation.
(Q. 63-69.) I

do not know the quality of the land of the
I have not examined the ground. I merely went
there, and looked over it.
I answered, that the road I
went by at the time of making the diseno, I did not know
Santa Ysabel, and the same I repeat again now. I gave
my papers to my lawyer, and he looked after my case.
diseno.

L118]
Q. 71. Did. you know what your petition in the District
Court in this case contained ?
[Excepted to as irrelevant, incompetent, immaterial.]
A. No, Sir.
Q. 72. Did you not state to Robert Allison, before you
sold Cuyamaca to Samuel Stewart, that the rancho of
Cuyamaca joined the rancho of Santa Ysabel?
[Excepted to as immaterial, irrelevant and incompetent, either as against the contestants, or for any other
.

purpose.]
A. I do not remember.
Q. 73. Same question as to Juan M. Luco; same exception, same answer.
Q. 74. Same question as to John Treat; same exception.
A. Before the sale to Stewart, I did not know Treat. I
have never had any dealings with him; therefore I do not
recollect of ever having had any conversation with him on
the subject.
(Q. 75, 76, 77.) Ownership of Mission Yiej a of San Juan
Capistrano sale to Forster claim of eight leagues only.
[Excepted to as immaterial.]
(Q. 78-84.) Conversations with Robert Allison, Hamilton,
not remembered by witness.
Q. 85. Have you not frequently told Juan M. Luco, that
you had never seen the rancho Cuyamaca ?
A. I do not remember of saying any such thing.
Same exception.
(Q. 86-90.) Conversations with Luco.
A. I do not remember.
Q. 91. After leaving Valle de las Viejas, in 1846 (question 28 in chief), I went on to the other side of a cerrito or
Porte-suelo, called Valle de las Viejas, and entered a small
valley called Guatay.
Q. 92. I do not know of but that one Guatay there.
Q. 93. From Guatay I went to Mitaragui.
Q. 94. From Mitaragui we went back over a sort of loma
or mesa, to a rancheria of Indians, which the Indians told
me was the rancheria of Samatagune.
Q. 95. I.do not know how far Samatagune is from Guatay.
Q. 96. I cannot say exactly the direction, but I think it is
to the east of Guatay.
Q. 97. It is about in the same direction from Mitaragui.
Q. 98. Describe the country immediately around Samatagune ?
[Excepted to as immaterial and incompetent, for the reason that he has not seen this place since 1846, in March, as
he stated in his examination in chief.]
A. I have already said by which way I went, and which
way I came back.
Q. 99. Is Samatagune on the road from Guatay to Mitaragui ?

—

—

[119]
A. No, sir.
Q. 100. There was no road then; we went by trails.
Q. 101. The same party who made the diseno marked out
the road appearing on the diseno. I did not see him make
it

out.

Q. 102. I believe I marked the road on

—not as a highway.

my pencil

There was no road, as I have

sketch

said.

Q. 103. The road north of Mitaragui marked out by mere
supposition on my part.
Q. 104. I do not remember having seen any roads running north of Mitaragui.
Q. 105. Cuyamaca is place referred to, in answer to question 28, in chief.
Q. 106. The Indian

knew what place I was hunting, because he was going with that object, to show me Cuyamaca,
because neither myself nor Don Santiagito knew the place.
Q. 107. No one else but the Indian pointed out to me the
places I marked on the diseno.
Q. 108. The Indian named all the places noted on the diseno.
I did not know them before.
Q. 109. North of Mitaragui, I merely saw a high mountain.

Q. 110. What is the name of this mountain?
A. Cuyamaca; all that I knew as Cuyamaca.
Q. 111. Standing at Mitaragui, making the diseno, I saw
the whole of the Sierra Mountains in front of me and around
me.
Q. 112. I have known the whole of that place as the
.

Sierra of Cuyamaca.
(Q. 113, 114.) Myself being at Mitaragui, being a high
part of the same caanda, I saw the Sierra a good deal distant from the place I was on.
And then the Indian showed
me different places, and I by mere calculation, by bird'seye view, put down the names, according to what the Indian told me.
Q. 115. I have said, the highest mountain I saw in front

me.
Q. 116. Looking north.
Q. 117. There was a Sierra to the east which the Indian
told me was called Milquatay.
Q. 118. Same answer as last.
Q. 119. I marked down the places by mere calculation; I
do not know what motives there were for not marking down
the Sierra Milquatay on the east of the diseno.
Q. 120. I cannot now give a discription of land, which was
of

highest, or which was lowest.
Q. 121. I might have seen three peaks very close to each
other, but now I cannot give a description of all the land.
Q. 122. Do you not know that what are called the Cuyamaca Mountains are situated to the west of your diseno ?

[
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A. In that respect I do not know, except what is in the
diseno.
Q. 123. Do you now say that you have correctly located
the Sierra de Cuyamaca upon the diseno ?
[Excepted to as immaterial.]
A. I do not know whether it is correctly located or not,
because I only made it from what I saw. If there was exactitude, or not, I cannot say.
Q. 124. From Mitaragui I did not see Laguna q e se seca.
Q. 125. I put it on the diseno because the Indian showed
it

to

me.

(Q. 126, 127, 128.) To the same effect as last.
(Q. 129, 130, 131.) There in the Sierra I marked down the
diseno.
I did not see any house there. I placed my paper
when I made the sketch right there on the ground.
Q. 132. During a period of 27 years I never saw the diseno.

[Gross-examination

closed.']

KE-DIEECT EXAMINATION.

Q. 1. During the last 27 years, referred to in the last
question, has any doubt ever been raised, or did any
question ever arise, under the Mexican Government, in
the Land Commission, or U. S. Dist. Court, or the office of the U. S. Surveyor-General for California, as to the
handwriting, or the authenticity of the original diseno,
so as to require a resort to the diseno itself, for the settlement of the question until John J. Warner gave his
testimony in San Diego on this subject and in this trial?
[Objected to by claimants, as leading, and as not rebuttal of cross-examination.]
A. I have not known anything.
Q. 2. Since the establishment of the Surveyor-General's
office in California, have or have not the people commonly
relied, in their land business arising under Mexican grants,
entirely upon certified copies of disenos, as furnished them
from said office; and, either in the Land Commission, or
in the U. S. District Court, is anything else filed as evidence of the diseno, except such certified cop}7 ?
[Objected to by claimants, as leading, and not in re-

—

buttal.]

A. I believe so. I have so believed it.
Q. 3. Can you imagine the object, and if so, please
state, of J. J. Warner claiming the authorship of this diseno?
[Objected to by claimants, on the ground that witness'
imagination has nothing to do with the case.]
A. I cannot know his object.
Q. 4. You have stated in your examination in chief, that
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the "writing in the Espediente, signed Agustin Olvera,
dated May 8, 1846, is entirely in your handwriting; please
state if the original diseno therein shown, accompanied the
Espediente by that entry of yours, as alleged on that day,
referred to the Departmental Assembly ?
[Excepted for reasons last above. Contestants rely upon the evidence in connection with the cross-examination.]
A. I believe so.
Q. 5. Did you, or did you not, on that occasion, submit
to the Departmental Assembly the certificate of Estudillo,
referred to in your testimony ?
A. No, sir; I believe not.
Q. 6. The paper signed S. Argtiello, dated May 22,
1846, in the Espediente, is of the same Don Santiago Argtiello I have before mentioned.
(Q. 7, 8.) Conversations with Judge Benj. Hayes, at his
office in San Diego, in regard to handwriting of diseno.
Q. 9. In 1846, the usual price of lumber brought from
the North, in the Southern towns, was $50 per thousand.
Q. 10. My attorney in the Land Commission was E. O.
Crosby. The agreed compensation with him was to give
him one third part of the land.
(Q. 11, 12, 13, 14.) Handwriting of witness, and of Francisco E. Lopez, and Abel Stearns.
Q. 15. Are you positive that the original diseno is in the
handwriting of Don Abel Stearns, and not in the handwriting of Don John J. Warner?
A. Yes, sir.
[Excepted to by claimants.]
Q. 16. I am the same person mentioned in Contestants'
Exhibit 00 J. A. E,., as mortgagee from Samuel Stewart.

—

(Q. 17, 18, 19, 20, 21.) Matters of litigation
nesses and Treat et al., before referred to.

between witA. Olvera.

Contestants offer in evidence, on the re-examination of
this case, ordered by the Commissioner, all the affidavits,
exhibits and other testimony filed by them in the U. S.
Surveyor-General's office for California, January 2d, 1871,
and March 31st 1871, as shown in the index thereof, here-

with

filed,

—

and marked Contestants' Exhibit I

J.

A. B.

(Ante, pp. 3-34.)
[All of said evidence is objected to by claimants, upon
the ground of incompetency and irrelevancy.]
Contestants, in connection with said evidence, re-offer a
stipulation heretofore filed in this case before the County
Clerk of San Diego county, California, in taking depositions.
(Ante, p. 48.)
Contestants further offer all the depositions and exhibits,

maps and other matters

of said clerk, certified to the office
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Surveyor-General, by his
(Ante, pp. 45.)
Contestants offer in evidence Exhibit
Contestants offer in evidence Exhibit O

U.

of tlie

March

S.

24th, 1873.

deposition of

certificate,

K—J.

c.

dated

A. R.

—J. A. R.

bielawski.

Apeil

8,

1873.

— C.

Bielawski, being called as a witness by
attorney for contestants, and being duly sworn, deposes
and says: My residence is San Francisco; age 50, and
occupation draughtsman in the U. S. Surveyor-General's
office.
Have been acting as draughtsman in said office
since the beginning of 1854 up to the present time, with the
exception of about three years, during which I was employed on explorations and railroad surveys.
(Question No. 1, next below, read to witness, who states
that he will require till to-morrow at 10 o'clock, and said
Exhibits are delivered to him, with a copy of this interroga-

In Chief.

tory.)

[Question excepted to by claimants, on the ground of
incompetency and irrelevancy.]

Wednesday, April

At 10

9,

1873.

o'clock the examination is resumed.

—

Present I. Haetman, attorney for claimants. Judge
Benj. Hayes, attorney for contestants.
C. Bielawski is recalled, and the question propounded to
him yesterday is repeated as follows
Q. 1. Look at Contestants' Exhibit G J. A. E., being
section of map of San Diego county, certified by M. G.
Wheeler, County Surveyor; and on the assumption that
the same truly locates Laguna of Cuyamaca, Valley de
Guatay and Yalle de las Yiejas; and further assuming that
these three places are the same indicated by such names on
the diseno, in this case, please lay down on said Exhibit G
the northern and southern exterior lines called for by
the diseno, having reference to the scales respectively of
said two plats.
Please make the necessary calculations,
and report your answer at such time as you may require, today or to-morrow.
[Objected to on the ground that the question is purely
hypothetical, and that the required answer thereto is to be
based upon assumption.
[Contestants will not insist on any answer that may be
given, unless the assumptions referred to are fully warranted by the other evidence in the case.]
A. An acquaintance of the diseno of Cuyamaca shows

—
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that the extreme northern boundary of the same is about
one and a half miles north of the Laguna que se seca, and

extreme southern boundary about the same distance
south of the Valle de Guatay; I find, also, that said Laguna
is about six and three quarter miles north of said Yalle de
Guatay. On the plat of a section of San Diego county, on
Exhibit G J. A. B., the distance between the Laguna of
Cuyamaca and Guatay is about nine miles. This difference
of about two and one quarter miles in the two distances, between the same points, leads me to the conclusion that the
diseno of Cuyamaca is merely an eye-sketch of the tract of
land in question; and that for this reason, the exterior
boundaries of the diseno cannot be transferred with accuracy on the Exhibit G <T. A. R., by the use of the scales,
respectively, of said two plats; but that, for this purpose,
their coinciding topographical features should also be conits

—

—

sulted.

After having carefully compared said two plats, I indicated my location of the exterior boundaries of the diseno,
by dotted red lines on exhibit
J. A. R., but as the
topography of this Exhibit is in some places indistinct, I
am obliged also to add a description of said location, as
follows
1st. The extreme northern boundary begins at the northwest corner of the tract on top of the North Cuyamaca Peak,
and follows in an easterly direction the top of the ridge
(which, as in the diseno, is the nearest to the Laguna, and
North of the same), until it reaches the northeast corner
of the tract on top of the main divide between the waters
flowing westerly into the Pacific Ocean, and easterly into
the Desert.
2d. The southwest corner of the tract is located at the
junction of two mountain spurs, one of which comes southwesterly from the South Cuyamaca peak, and the other
forms the divide between the Yalley of Guatay and the
Yalle de las Yiejas; from this point the extreme southern
boundary of the tract runs southeasterly along the lastnamed ridge, or " Sierra para la parte del Yalle de las
Yiejas," shown on the diseno, crosses the gorge of Guatay
creek; thence changing its course to an easterly and northeasterly one, follows a hill range, at about the same distance as indicated in the diseno, South of the easterly
branch of Guatay Yalley (in which there are some Indian
rancherias), until it reaches the divide between Guatay and
Pine Yalleys and their branches; which point is, in my
opinion, the southeast corner of the diseno. I here have
to remark that, judging from the question put to me, I
have to make calculations of areas; for this reason I located not only the North and South boundaries, but also the
easterly and westerly ones, which I will here describe.

G—
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3d. The extreme Eastern boundary begins at said southeast corner, and follows on a northerly course the divide
between Guatay and Pine Valleys, to the top of the main
divide between the waters flowing westerly to the Pacific
Ocean and easterly towards the Desert ; thence continues
along said main divide to the before described northeast corner of the tract; this boundary includes within the Cuyamaca Rancho a mesa, the location of which approximates
to that shown on the diseno.
4th. The extreme Western boundary runs southerly from

the North

Cuyamaca peak towards the middle peak, and

southerly and southwesterly along the
divide between the waters flowing westerly, and those of
Guatay Valley, until it reaches the before described southwest corner, etc.
5th. The exterior boundaries of the Cuyamaca diseno contain about twelve and one half square leagues, and those
laid down by me on Exhibit
J. A. E., include about nine
and a half square leagues.
Q. 2. In making your inquiries under the previous answer,
state if you referred to any other plat in this case, and if so,

thence continues

G—

what one

?

A. I referred also to the plat of official survey of the Cuyamaca rancho on file in this office.
Q. 3. Besides the plat referred to you in this inquiry, and
said Pascoe's survey, have you any personal knowledge ? If
so, state what, of any particular part of the region comprehended in the map of Wheeler, Exhibit G J. A. R. for explanation, if necessary, you may refer to Exhibits E, and
B, No. 1, heretofore offered in evidence. Please explain
particularly, if you can, as to watershed.
Witness confines himself to Exhibit G J. A. R.
A. I have some knowledge of a part of the country represented on Exhibit G J. A. R., having traveled from San
Diego by the way of Santa Ysabel, Warner's, San Felipe
and Vallecitos to Fort Yuma, and on my return passed from
San Felipe through the San Felipe and Volcan canons to
Santa Ysabel, and in this way I acquired the knowledge
that the main divide between the waters flowing westerly to
the Pacific Ocean and easterly into the Desert, passes between
Warner's rancho and San Felipe Valley, thence running
southerly and southwesterly passes between the heads of the
San Felipe and Volcan canons. It is at that place a smooth,
low and grassy flat, and from the same or near the same, I
could see the wooded north Cuyamaca peak towering a
couple of thousand feet above the country to the north of
the same, and, to my recollection, several miles distant.
Q. 4. Are you acquainted with the handwriting of Sherman Day, formerly U. S. Surveyor-General for California?

—

—

—

;
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Have you seen him write?

If so, please look at Contestants'
Exhibit P J. A. R., and state your knowledge of the signature thereto.
A. I am acquainted with Sherman Day's handwriting; I
have seen him write, and I find that the signature shown to
me is his own.
Q. 5. Do you know where be resides at this time?
A. I do not know.
Q. 6. In the office of the U. S. Surveyor-General, have
you a recognized map used officially, showing the location
of Mexican grants as finally surveyed (say in the county of
San Diego) ? If so, please examine it, and state whether or
not it shows the location, as surveyed, of the ranchos
Agua Hedionda, Encinitos and San Dieguito, and state the
distance between those ranchos.
[Question objected to on the ground that the alleged map
is the best evidence of the location of the rancho afore-

—

said.]

We

A.
have a map entitled "Map of Public Surveys in
California to accompany report of Surveyor-General, 1871,"
which is further entitled "Office Map, 1871, U. S. Surveyor-General's Office." The rancho Agua Hedionda is on
said map, numbered 400.
Los Encinitos is represented by 401, and San Dieguito
is 503.
The distance between the south boundary of the Rancho
Agua Hedionda and the north boundary of Los Encinitos,
is about three miles.
Q. 7. How is the intervening land is it covered by confirmed surveys of any Mexican grant, or is it public land,
so far as the map shows?
A. The land between these two ranchos is not shown on
this map as covered by any Mexican grants.
[Motion to strike out answers to the last two questions,
on the ground that they are immaterial and irrelevant.]
[Contestants will rely upon the evidence as illustrative of
the meaning of the words "colindante con."]
Contestants offer in evidence Exhibit
J. A. E., with
the delineation thereon, in dotted red lines, of the diseno,
by witness.
Contestants offer in evidence Exhibit P J. A. B., being

—

G—

—

Sherman Day's

Appendix I.)
[The introduction of the affidavit of Sherman Day
jected to, on the ground that it is not covered by the
affidavit.

(Post,

is

ob-

stipu-

lation of the parties of the date of October 21st, 1872, never
having been on file in this case; also on the ground, that
said affidavit has not been taken in accordance with the
order of the Commissioner of the General Land Office relative to taking testimony in contested surveys.]
(See post,

Appendix

I.)
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Q. 8. "What is the proportion to each other of the
respective scales of the diseno and Exhibit
J. A. E.?
A. Twenty miles on the diseno make nineteen miles on

G—

Wheeler's map.
[Examination in chief

closed.^

CEOSS-EXAMINATION

Q.

What was

1.

Diego

to Fort

the date of your journeying from San

Yuma, through Santa Ysabel and along the

route you have described?
A. I think it was in the fall of 1857 that I went from San
Diego to Fort Yuma, and I returned in April, 1858.
Q. 2. Were you at that or any other time upon the lands
you have marked out within the red lines on Exhibit
J.

G—

A. E.?
A. I have never been there.
Q. 3. What is the distance from the nearest point on
your said journey to the nearest point of the lands included
within the red lines on said Exhibit?
A. About three miles.
Q. 4. How is that point situated, on an elevation or in a
depression ?
A. That point is in the San Felipe canon proper.
Q. 5. Can any considerable portion of the country be
seen from that locality?
A. No, because the canon is very narrow there.
Q. 6. What is the distance from where your route crossed
the divide between San Felipe canon and Volcan canon, to
the nearest point of the lands as enclosed within the red
lines on the Exhibit aforesaid ?
A. About six miles.
Q. 7. In making your location of the land designated by
the red lines on the Exhibit aforesaid, were you governed
by any other data than the alleged diseno, and the said Exhibits
J. A. R.?
A. I have been governed, also, by one of the data given on

G—

the map of Pascoe's survey, and this is the location of the
divide between the waters flowing westerly to the Pacific
Ocean, and easterly into the Desert. I have to add, also,
that on said map of Pascoe's survey, the three Cuyamaca
peaks are located in the same position as on Exhibit

G

J. A. E.

Q.
laid

8. Were you in any
down on the diseno ?

respect guided

by the

localities

A. I was.
Q. 9. Did you regard these localities as laid down on the
diseno, as approximating any degree of correctness ?
A. I regard the diseno only as an eye-sketch, represent-

(
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ing the relative position of the localities, and showing the
general features of the exterior boundaries of the same.
Q. 10. All the witnesses in this case, who have been interrogate! on the subject, as well as the various maps introduced, place the Cuyamaca Mountains, or peaks, to the
westward of the Laguna que se seca, and running in a
direction from north to south; the diseno places the Cuyamaca Mountains northeasterly of the Laguna que se seca,
and running in a direction from west to east. How did you
regard this difference in marking out the land included
within the red lines on Exhibit G J. A. R. ?"
[Excepted to, 1st, as incompetent; 2d, as assuming the
testimony of witnesses contrary to that of all the witnesses,
especially of Fox, "Wheeler, Ames, P. W. Smith and

—

others.]

In my location of the north boundary of the Cuyamaca
rancho, I disregarded the name of the Sierra de Cuyamaca,
as a subordinate point to the object to be obtained, which
is the true position of said boundary in regard to other
points established not only by the diseno, but also by
actual surveys.
Q. 11. Are not the Cuyamaca Mountains, or peaks, the
most prominent landmarks in all this region of country ?
A. The three Cuyamaca Mountains, shown on Pascoe's
and Wheeler's maps, are certainly the most prominent landmarks of that region, but I am not of the opinion that they
alone form the Sierra Cuyamaca.
Q. 12. Upon Contestants' Exhibit F J. A. R., the place
marked Mitaragui bears a little east of north from Samatagune. Look on the alleged diseno before you, and state
the direction in which Mitaragui bears from Samatagune.
[Excepted to as not responsive to the examination in
chief, and irrelevant and immaterial.]
A. Mitaragui bears northwesterly from Samatagune.
Q. 13. Did you regard the relative position of these two
places to each other in marking out the lines on Exhibit
J. A. R.?
[Excepted to for the reasons last stated.]
A. I did not.
Q 14. In your examination in chief you have referred to
a mesa, situated within the red lines on Exhibit
J. A.
R. please look again on the diseno, and state if you see a
mesa marked thereon, and state in what portion of the diseno said mesa is located.
[Excepted to as immaterial.]
A. I find a mesa located on the diseno, on the northeastern
portion of the same.
Q. 15. Marking out the red lines on Exhibit G J. A. R.,
was it not your intention to see how far you could adapt the

—
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and lines marked on the diseno to the localities
depicted on Contestants' Exhibit G J. A. R.?
A. In locating the boundaries of the Cuyamaca rancho,
my intention was not to locate the lines shown on the diseno, but the exterior boundaries of the same; and in regard to the localities shown thereon, and also in regard to
the topographical features of said boundaries, I have already
stated that I consider said desino merely an eye-sketch, and
proved also that the distance shown thereon between the
Valle de Guatay and Laguna is erroneous. I, therefore,
could not put more faith in the distances between other
localities shown on the same diseno, than I did to the distance above mentioned.
Q. 16. Is there any resemblance between the topographical boundaries, as shown on the diseno, and the topographical boundaries marked by you with red lines on Exhibit
J. A. E.?
[Excepted to as immaterial.]
A. There is certainly a great resemblance between the
topographical boundaries shown on both plats. All the
boundaries in both plats are formed by mountain ranges
surrounding the land asked for.
Q. 17. Are you aware that the general direction of the
mountain ranges in this region is from N. to S., and none
of them from E. to W. ?
[Excepted to as hypothetical, immaterial and incompelocalities

—

G—

tent.]

A. No, I am not aware of that.
Q. 18. If the localities and points marked upon the diseno and from which you, in part, marked out the red lines
on Exhibit G J. A. R., are in any respect incorrect or erroneous, could there be any certainty in your location of
the lands, as defined by the red lines on the Exhibit as

—

aforesaid

?

[Excepted to as immaterial and incompetent.]
A. If such errors exist in the diseno, and the topographical features of its outside boundaries are incorrect, then
certainly my location of the same would also be incorrect.
Q. 19. In your examination in chief you state, according
to the scale laid down on the diseno, the diseno includes
within its exterior boundaries about twelve and one half
square leagues why did you lay down the red lines on the
Exhibit aforesaid, so as to include only nine and one half
square leagues ?
A. Because the outside boundaries of the diseno, as located by me on the Exhibit, do not contain a greater area.
Q. 20. In your examination in chief, you spoke of passing through the San Felipe canon; do not the waters from
the southwesterly slope flow to the Desert ?
:
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A. The waters of the San Felipe canon run easterly, and
after entering the Valle cle San Felipe, as near as I can
recollect, flow northerly, and loses itself in a swamp; but
the San Felipe creek finally runs into the Desert, but
springs out of the same valley.
Q. 21. In what direction do the waters of the Volcan

canon flow ?
A. Northwesterly; thence westerly, until they join the
Santa Ysabel creek.
C. Bielawski.

Apeil

9,

1873.

It is stipulated that the papers filed January 2, 1871, and
March 31, 1871, on behalf of contestants, bear the true
stamp of the Surveyor-General's office, at that time.

[Claimants move to strike from the record Contestants'
Exhibit Q J. A. B., containing papers and affidavits not
heretofore filed in this case, on the ground that they are not
covered by the stipulation of the parties of October 21,
1872, and on the further ground, that said affidavits have
not been taken in accordance with the order of the Commissioner of the General.] {Post, Appendix I.)

—

DEPOSITION OF JOHN W. SHOEE.

—

In Chief. Q. 1. Age 45 years; residence, San Francisco
occupation, clerk.
Q. 2. "Was acquainted with Don Abel Stearns, from 1851
till his death, in Los Angeles city.
Q. 3. Acquainted with Don Agustin Olvera from 1853, in
Los Angeles county; he was County Judge and I was
County Clerk at that time.
I was County Clerk and Clerk of the Board of Supervisors, while Mr. Stearns was Chairman of the Board.
Q. 4. I was County Clerk about eight years and a half.
I was clerk in the U.S. Survey or-General's office, with Mr.
B. C. Hopkins, Keeper of the Archives, in 1857 and 1858,
during Mr. Mandeville's administration. I was in the State
Treasurer's office, as clerk, for four years.
- Q.
5. I am acquainted with the handwriting of said
Stearns and Olvera; have seen them write.
Q. 6. Look at Archives, Departmental State Papers, Yol.
5, Books 1, 2, 3, 4, at page 325 thereof, at the handwriting of
9

[
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—

date October 21, 184.0, and signed Abel Stearns please
state if you recognize said signature as genuine or otherwise; please look also at said record, from page 320 to page
325, inclusive, and state how far you recognize the handwriting or otherwise.
A. I recognize the signature as Mr. Stearns' genuine signature.
I ani not positive as to the handwriting of the rest
of the record, but from the text would take it to be his
genuine handwriting.
Q. 7. Is it Olvera's genuine signature at page 326 of said
record?
Q. 8. At the entry dated May 8, 1846, of the original
Espediente, it is the genuine handwriting and signature of

Agustin 01 vera.
Q. 9. Please look at diseno, at the entry on the margin
on the left, beginning, "Diseno," and the other entry
thereon, beginning, "Nota" please compare the same, as
to the capitals and other letters, with said entry in Espediente, dated May 8, 1846, and state if, in your opinion,
they are the same handwriting or not. Your attention is
called to the capital letter D respectively in said documents, to the small letter p in the same, and generally to
the shape and form of the writing.
A. They are not in the same handwriting. There is a

—

difference in the capitals

D

and small

p.

CKOSS-EXAMINATION.

Q. 1. I think a person could recognize his own handwriting more readily than any other person could.
Q. 2. Is not the proof of handwriting by other parties
than the writer himself, a mere matter of opinion ?
A. It is a matter of opinion derived from comparison,
and a knowledge of the handwriting.

DEPOSITION OF JOHN

—

G.

DOWNEY.

In Chief. Q. 1. Age 46; resident of the city of Los
Angeles, and occupation at present, banker.
Q. 2. I have known Abel Stearns from 1851 until the
time of his death; have had business transaction with him
various transactions with him.; have had notes and letters
of his, and still have letters of his in my possession.
Agustin Olvera I have known since 1851, and am familiar
with his handwriting.
Q. 3. On page 325, Departmental State Papers, Vol. 5,
Books 1, 2, 3, 4, entry dated Oct. 21, 1840, I recognize the
genuine signature of Abel Stearns.

—

[131]
Q. 4. I could not answer
being that of Abel Stearns;
resemblance to those of the
pears to be more cramped

as to the text of the document
some of the letters have strongsignature
the whole text apthan the usual style of Abel
;

Stearns.

Q. 5. Mr. Stearns owned Las Bolsas, Alamitos, Cajon de
Santa Ana, the rancho Coyotes in part, and a considerable
part of the rancho of San Antonio, which is known as the
Laguna now. I own the Santa Gertrudes Rancho in part,
which adjoins the Coyotes.
Q. 6. I have a particular knowledge of Abel Stearns being the Surveyor who surveyed Santa Gertrudes in 1834,
when juridical possession was given by Rafael Guirardo,
who was Judge commissioned for that purpose.
Q. 7. I recognize the signature to be that of Olvera, on
page 326 of above record.
Q. 8. I recognize this, also, as the signature of Olvera,
in the original Espediente, entry dated May 8, 1846.
CROSS-EX A MINATION

The proof of handwriting by other persons is a matter of
opinion and judgment, which, in this case, would be syuonomous.
I regard each person as the best judge of his
own handwriting.

DEPOSITION OF ALFRED ROBINSON.'

Q. 1. My residence is San Francisco; age 65 years; my
occupation, trustee of the Los Angeles and San Bernardino
Land Association.
Q. 2. I knew Abel Stearns very well. I first knew him
in Monterey in 1829, and up to the time of his death.
I
was intimate with him. I am the executor of his estate. I
have seen him write, and I think I know his handwriting.
Q. 3. I never saw him at work as surveyor of lands during the Mexican times. I only know from his having told
me frequently of his having performed said duties.
Q. 4. Look at Archives, Departmental State Papers, Vol.
5, books 1, 2, 3, 4, at record from page 320 to 325, inclusive,
dated Oct. 21, 1840, and state if you recognize the signature thereto on page 325 ?
A. I should say that it was the genuine signature of Don
Abel Stearns.
Q. 5. I have forgotten4;he handwriting of Agustin Olvera.
Q. 6. The text and body of the document first referred
to, commencing on page 3"20, looks to me as if it might be
his (Abel Stearns') handwriting, but it is in a better hand
than he generally wrote.

[
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Q. 7. I have had correspondence with him frequently,
but always in English, and I do not think I now have any
documents written by him in the Spanish language, at San
Francisco; but there are some at Los Angeles City.

DEPOSITION OF THOMAS
(See

post,

Appendix

L.

KIMBALL.

I.)

OEDEES OE EE-EXAMINATION.
(April

8,

1873.)

Contestants offer in evidence order of Commissioner of
General Land Office, dated August 21, 1872, to J. E. Hardenbergh, U. S. Surveyor-General for California, returning
survey for re-examination, marked Contestants' Exhibit,
J. A. E.
Also, order dated March 14, 1873, of Acting Commissioner of the General Land Office, extending the time for
taking depositions, marked Contestants' Exhibit, S J. A.
E.
Also, stipulation of parties for taking depositions, dated
March 18, 1873, marked Contestants' Exhibit,
J. A. E.

K—

—

T—

STIPULATION.

papers filed January 2, 1871, and
31, 1871, on behalf of contestants, bear the true
of the Surveyor-General's Office, at that time.

It is stipulated, that the

March
stamp

AFFIDAVIT OF SHEEMAN DAY.

Contestants offer to read in evidence affidavit of Sherman

Day, dated thirtieth July, 1872; and will further prove the
making of the same by him meanwhile the same is submitted to the inspection of claimants, marked P J. A. E.
;

—

[Claimants object to the introduction of the aforesaid
affidavit, on the ground that said affidavit has never been
file in this office; and on the ftirther ground that the filing of it would be a violation of the rule of the Commissioner of the General Land Office, requiring the testimony
of witnesses to be taken on notice before the proper officer,

on
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where both parties can be present and have an opportunity
to cross-examine witnesses.]
Contestants insist upon the evidence, because said affidavit conies within the Act of Congress (July 1, 1864, sec.
1), and Practice under the same, in the U. S. SurveyorGeneral's Office for California, and before the Commissioner of the General Land Office, prior to the making of
the order referred to, to wit: about August 21, 1872; and
in point of fact, prior to the making said last mentioned
order, said affidavit was on file, or presented for filing, before the Commissioner of the General Land Office.
Contestants offer to read in evidence affidavit of Thomas
L. Kimball, of date 29th July, 1872, and heretofore offered
for filing before the Commissioner of the General Land
Office, and will offer further proof of the making thereof;
and meanwhile the same is submitted to the inspection of
the claimants, marked
J. A. P., together with the papers accompanying said affidavit ; but the said last mentioned papers, being affidavits, are merely offered to explain
the affidavit of Thomas L. Kimball, and as illustrating the
said affidavit of Sherman Day, and the affidavit of John
Treat, one of the claimants, filed in Washington, about
June 7, 1872, and for no other purpose.
[Claimants object to the introduction of said affidavits in
evidence, on the ground stated in the preceding offer; and

Q—

on the further ground that the same are incompetent and
irrelevant, and are impertinent to the issues in this case.]
(Post, Appendix I.)

EXHIBITS P

—

J.

A. R.

(April

9,

AND Q

—

J.

A.

R.

1873.)

[Claimants move to strike from the record Contestants'
Exhibit Q J. A. P., containing papers and affidavits not
heretofore filed in this case, on the ground that they are
not covered by the stipulation of the parties of October 21,
1872; and on the further ground, that said affidavits have
not been taken, in accordance with the order of the Commissioner of the General Land Office, regulating the taking
of testimony in contestants' surveys
also, that the same
are irrelevant and incompetent.]

—

;

(April 10, 1873.)

—

Claimants having made exception to Exhibit P J. A.
P., as heretofore filed by contestants, being Sherman Day's
affidavit, and contestants not being able to produce said
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Sherman Day for cross-examination as a witness, said Exby them withdrawn from the files herein.
Claimants having made objection to the introduction of
Contestants' Exhibit Q—J. A. E., all the same is withdrawn
from the files by contestants, except the affidavit of T. L.
Kimball and table of contents accompanying; and these are
hibit is

—

offered in evidence now, as Exhibit Q
J. A. E., in connection with the deposition of said T. L. Kimball herein

taken.

Appendix

(Post,

K

—

A. E.

J.

I.

—OEIGINAL— COLINDANTE

CON.

Con fha trece de Julio, del presente ano, concedio el
Superior Gobierno Departmental al C. Andres Ybarra, el
parage entre la Canada de San Ale jo y los Encinitos, colindante con el terreno del C. Juan M. Osuna y el C. Juan M..
Marron, culla coucesion es de un sitio de ganado mayor,
segun esplica el titulo respectivo, y anoto para constancia
como Secretario de la Prefatura, del 2 Distrito, Ang. Julio
Jose E. Aeguello, Srio.
19, de 1842.

—

The 13th day of this year the DepartmentGovernment granted to citizen Andres Ybarra the place
between San Alejo Canada and los Encinitos, bordering
Translation.

al

immediately next to ("colindante con") the land of C.
Juan Ma. Osuna and that cf C. Juan Ma. Marron, which
grant is of one square league, as shown by the corresponding title; in testimony whereof I make the entry, as Secretary of the Prefect of the Second District, Angeles, July
19, 1842.
Jose E. Aeguello, Secretary.

U—

J. A. E., is a photograph of peContestants' Exhibit,
tition of John J. Warner, for naturalization, August 27th,
1844, in his handwriting, from Archives, Departmental

State Papers, Naturalization, Vol. II, 1840—1846, p. 460.

J

—

J.

A. E.

— OEIGINAL DECEEE 0E ASSEMBLY.

*
*
*
18 de Marzo de 1846.
Se dio cuenta una solicitud del ciudadano, Agustin Olvera, Secretario del Honorable Cuerpo,
en que pide se le de" una licencia de quince dias, para pasar
a San Diego.
Admitida, se puso a discusion, y en conseSesion del

*

*

clia

*
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cuenca, se le perniitio: acordandos8 que mientras tanto
vuelva el Secretario quecle eu receso la Asarnblea, en concepto de que si antes de su resgreso occurriere algun asunto,
sea desenipenado las funciones de este, por uno de los
Sefiores vocales, confornie se acordare cuando llegue la

PIO PICO,

Presidente.

Agustin Olyeea, Srio.

J —J. A. R.—Translation.— Session of March 18, 1846.—
A petition having been presented of citizen Agustin Olvera,
3

Secretary of the Honorable body, asking leave of absence
for fifteen days, in order to go to San Diego, and the same
having been discussed, leave was granted to him; and it
was resolved, that until after the return of the Secretary,
the Assembly remain in recess, with the understanding that
if before his return any subject should arise, his functions
may be performed by one of the members, as may "be decreed at the time.
(Signed as above.)

ORIGINAL EXPEDIENTS OF CUYAMACA.
(Translation, ante p. 95, Exhibit E.)

TITLE PAGE.

Espediente promovido por D n Agustin Olvera, del parage
de Ouyamaca, en la jurisdiccion de San Diego, y que le fue
concedido en propiedad, por el Superior Gobierno Departamental, en el afio de 1845.

PETITION.

Exmo. Sehor Gobemador : Agustin Olvera, Mejicano por
nacimiento establecido en este Departamento, ante la recta
justiticacion de Y. E., y como mejor paresca en derecho,
respetuosamente digo
Que teniendo dispuesto hace bastante tiempo mudar mi
domicilio al Pueblo de San Diego, lo que pretendo verificar
pronto y sabedor de que a distancia de diez y seis leguas de
alii, poco mas 6 menos, se halla un terreno totalmente valdio,
ya par su distancia y ya por encontrarse a la parte de la
Sierra, conocido con el nombre de Ouyamaca, y considerando

[136]
que de su ocupacion resultara mas proveclio que del abandono que hoy tiene: Suplico a Y. E., me conseda, si lo
tubiere a bien, para mi beneficio personal y el de mi f amilia,
la propriedad de el, con arreglo a la ley de colonizacion,
del ano de 24, y de cuyo terreno presentare oportunam te el
diseno respectivo, por no poderlo hacerlo ahora mismo con
esta, a virtud de impedirmelo las atenciones de mi destino;
pero cumplire con este requisito, como dejo indicado: juro
etc.
Sirviendose dispensarme el uso de papel comun, por
falta de sellado correspond te en el lugar.
Angeles, Junio 5, de 1845.
Agustin Olyera.

ORDER OP THE GOVERNOR.
Angeles, Junio 10, de 1845.
n

Pase al Sor. ~D Joaquin Ortega, p a q., como colindante,
diga lo q. sepa sobre el particular; y al Alcalde de San
Diego, para que de" el inform e respectivo.
Pico.

STATEMENT OF ORTEGA.

S N Luis Eey, Junio 18, de 1845.
El terreno conocido con el nombre de Cuyamaca, es
colindante con S ta Ysabel, y se aya enteram te valdio, y se
estiende asta Milcuatay y parte del Yalle de las Yiejas; es
cuanto puedo clecir, en consecuencia a lo que se me pregunta

—

de conformidad con

el

superior decreto que antesede.

Jose Joaq n Ortega.

report op the alcalde.

Exmo. Senor: Atento al Decreto de Y. E. de 10 de Junio
El paraje que solicita el interesado,
pp° que antecede.
conocido por Cuyamaca, es valclio, y no pertenese a particular ni corporacion, pues solo se haya havitado por algunos
gentiles por lo que aparese que no presenta obstaculo para
que, si Y. E. lo tubiese a bien, se sirva consederlo al
;

solicitante.

San Diego, Julio

31,

de 1845.

Jose E. Arguello.

ORDER POR THE GRANT.
Angeles, Agosto

11,

de 1845.

Yista la peticion con que se principio este espediente,
los informes en el practicados, con todo lo demas que se
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tuvo presente y ver convino, de conformidad con lo dispuesto en la ley de 18 de Agosto, de mil ocliocientos veinte y
cuatro, y reglamento de 21 de Nobre, de mil ochocientos
veinte y ocho, se declara al cindadano Agustin Olvera,
dueno en propiedad del parage nombrado Cuyamaca, en
la jurisdiccion de San Diego
librese el titulo correspondiente al interesado, y en el anota que cuando se ponga en
pocesion juridica, formado que sea el diserio correspondiente que original debe correr agregado a este mismo espediente, el Juez que posesione pase al Gobierno la noticia
del numero de sitios que comprenda, y sometase esta concesion a la aprovacion de la Exma Asamblea Departamental.
Pio Pico, Gobernador Interino del Departmento de las
Calif ornias asi lo mandd, decrete" y firmed de que doy fe.
;

Pio Pico.

THE GRANT.
Pio Pico, Vocal mas antiguo de la Honorable Asamblea del
Departamento de las Californias, y Gobernador Interino
del mismo:

Por cuanto el Ciudadano Agustin Olvera ha pretendido,
para su beneficio personal y 61 de su familia, el parage
conocido con el nombre de Cuyamaca, en la jurisdiccion de
San Diego, practicados prebiamente las diligencias y
averiguaciones concernientes, segun lo dispuesto por leyes
y reglamentos, usanclo de las faculdades que me son confericlas, a nombre de la nacion Mejicana, he venido en
decreto de este dia, concederle el espresado terreno, declarandole la propriedad de el, por las presentes letras;
entendiendose dha concesion de entera conformidad con
.las leyes, a reserba de la aprobacion de la Exma Asamblea
Departamental y bajo las condiciones siguientes:
la. Podra cercarlo sin perjudicar los caminos y servidumbres, lo disfrutara libre y esclusivamente, dedicandolo
al uso 6 cultivo que mas le acomode.
2a. Solicitara del Juez respectivo le de la posecion juridica, en virtud de este Despacho, por la cual se demarcaran
los linderos respectivos, en cuyo lugar ponclra el interesado
las mojoneras necesarias.
3a. El Juez que diere la posecion, lo hara medir conforme a ordenanza, teniendo cuidado de que al tiempo de
dar la posecion, se forme el diseno correspondiente, y
original lo pase al Gobierno, con la noticia del numero de
sitios que comprenda.
En consecuencia, mando que teniendo por firme y valedero
el presente Titulo, se tome razon de el en el libro a que
.
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corresponde y se entregue

y dernas

1

al interesaclo

para su resguarclo

fines.

Dado en la cindad de Los Angeles a once de Agosto, de
mil ochocientos curanta y cinco, en este papel coniun por
falta de sellado.
Queda toinada razon de este titulo en el libro a que corresponde.
EEFEBENCE TO THE COMMITTEE ON VACANT LANDS.
Angeles,

Mayo

8,

de 1846.

Dada cuenta

en sesion de hoy con este espediente, a la
Exraa Asamblea Departaniental, se mando pasar a la coniision de terrenos valdios.
Agustin Olveea, D. S.

EEPOET OE THE COMMITTEE.

—

E. S. La comision de terrenos valdios ha exammado con
atencion el atecedente Espedte promovido p r el 0. Agustin
Olvera, relativo al parage de Cuyamaca, q. le fue concedido
r
r
no
p el Sup Gob Departam con arreglo a las leyes de la
materia; en esta virtud pone a la deliveracion de Y. E. la
proposicion sigte
Se aprueba la concesion hecha al C. Agustin Olvera, del
parage conocido Sierra de Cuyamaca, en la jurisdiccion de
a
S. Diego, en estencion de lo q. asienta la condicion 3 del
titulo librado con fha 11 de Agto. de 1845, con arreglo a la
ley de 18 de Agto. de 1824 y al art 5 del reglamento de 21
de 9bre de 1828.
Sala de comisiones, en la ciudacl de los Angeles, Mayo
22 de 1846.
1

,

:

'

.

S.

Aeguello.

Angeles, Junio 3 de 1846.

En

aprobo la Exma. Asamblea Deproposicion del dictamen anterior.

sesion de este dia,

partamental

la

TEACED COPY OE THE DISEN0, EXHIBIT

Office of the Surveyor-General of the
United States for California.

E,

LITHOGEAPH.

1

j

E. Harclenbergh, Surveyor-General of the United
States for the State of California, and as such, having in
I, J.
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niy office and in my charge and custody a portion of the
Archives of the former Spanish and Mexican Territory, or
Department of Upper California, as also the papers of the
Board of Commissioners, to ascertain and settle the private
land claims in California, by virtue of the power vested in
me by law, do hereby certify, that the ten preceding and
hereunto annexed pages of tracing paper, numbered from
one to ten inclusive, exhibit a true, full and correct copy of
the original disefio and Espediente in case No. 464 "Cuyamaca," Agustin Olvera, confirmee, as the same remains of
record and on file in my said office.
In testimony whereof, I have hereunto signed my name
officially, and caused my seal of office to be affixed at the
city of San Francisco, this eleventh day of April, 1873.
[seal.]

U.

TEANSCBEPT OF U.

S.

S.

J. K. Haedenbeegh,
Surveyor-General for California.

DISTEICT COUET, OF CUTAMACA.

(Translation, ante p. 98, Exhibit A, No. 1.)

THE DISENO.
Jose Matias. Moreno, Secretario del Gobierno del Departamento de Californias.
Certifico, que el diseno que consta dibujado a la vuelta,
es copia fiel a la letra del que existe en el Espediente pro-,
movido sobra el paraje de Cuyamaca, que se halla en la
oficina que es a mi cargo.
Angeles, a 9 cle Junio de 1846.
[seal]
Secretaria.
Jose Matias Moeeno.
S. Y.
'

CEBTIFICATE of estudillo.
Jose A. Estudillo, Juez 1° de Paz del Pueblo de San Diego y
su jurisdiction: Certifico q. D. Agustin Olvera solicito de
mi, le pusiera en posecion juridica del paraje de Cuyamaca

—

adjudicado p r el Superior Gobierno; y p a cuyo
manifesto el titulo respectivo; mas a pesar de
la buena disposcion q. tube, no se pudo lograr la practica de este acto, a virtud de q. como han sido tan continuas las lluvias habidas en la Sierra, se encuentran
aquellos campos casi intransibles p r lo panutoso de la
q. le fue"

fin

me
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r
tierra; pero me consta ya p r vista y tambien
p mejores
informes adquiridos, q. el referido paraje de Cuyamaca es
segun y conl'orme el diseno forcnado y siendo su estencion
la de ocho sitios de ganaclo mayor, los q se re-mediran tan
luego como el tiempo mejore y la tierra preste comodiclad a
fin de q. se liaga con la clebicla exactitucl,
Y p a segnridad
de la parte de Don Agustin Olvera, y satisfaccion del Superior Gobierno obseqniando la tercera condicion del clespaclio, doy este en el Pueblo de S. Diego, en este papel
comnn pr falta de sellado, a 1° de Abril de mil ochocientos
cuarenta y seis.
Jose A. Estudillo.
x
x
x
x

&**

XX

vs-

(Certified, December 14, 1872, by Edward B. Cotter,
Clerk of the District Court of the "United States, for the
District of California.)

(Contestants rest their testimony.)

PART IIP—SUPPLEMENT.

TESTIMONY OF CLAIMANTS.

Witnesses:—"William P. Eeynolds, Isaac Hartman, Juan

M. Luco, John Treat, Ramon De Zaldo.
John J. Warner, Martin Trimmer, John L. Mclntyre,
John Forster.
(Post,

Appendix,

II.)

(See Surveyor-General's Record, pp. 276, 277, 280.)
Claimants offer evidence as follows:
I.

——
——

24

J

—AFFIDAVITS.

—
—

A. R. Francisco O'Campo, sworn to April 6,
1870; filed May 10, 1870.
26 J A. R. Erancisco O'Campo, sworn to Oct. 4,
1870; filed Jan. 21, 1871.
17— A. R.— James McCoy,* sworn to May 2, 1870;
filed May 10, 1870.

J—

*

Ante, affidavit of

McCoy, pp. 20-22.
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14— J—A. E.—Francis Stone,
May 10, 1870.
19— J—A. R.— Win. Godfriecl,

sworn

to

May

1870;

2,

filed

March

filed

sworn to July

19, 1870;

31, 1871.

J—

18— A. E.— Geo. McKinstry,* sworn to July 20,
1870; filed Jan. 21, 1871.
23 J A. E. John Forster, sworn to Sept. 15, 1870;
filed Sept. 17. 1871.
21— A. E.—Wm. P. Eeynolds, sworn to Oct. 3, 1870;
filed Jan. 21, 1871.
22— A. E.— Myron G. Wheeler, f sworn to March 9,
1871; filed March 31, 1871.
25 J A. E. James Pascoe, sworn to Feb. 16, 1871;
filed March 31, 1871.

——

—

J—

J—

—

——

II.

3

—

J.

A—
8—

A. E.

"
"
"
"

—DOCUMENTAKY.

—Translation of Espediente.
—

Juridical possession of Santa Ysabel.
—Certificate of Estudillo.
2
Instructions to U. S. Dep. Sur. Pascoe.
7—
Pascoe's letter to Day, March 9, 1870.
"'
Opinion of Day on survey of Santa Ysabel.
Together with all the other papers and documentary evidence heretofore filed in this case.
BB J.A.E. Traced copy of Departmental Proceedings,

—
H—

-

—
—
—

—

—

CC —

DD—
EE —

FF—
GG—
KK—
12
13

March

"
"
"

30, 1846.

— Topographical sketch of M. G. Wheeler.
—Pencil affidavit of M. G. Wheeler.
—Petition of Olvera to U. S. District Court.
—Affidavit of Olvera, Dist. Court, Dec. 31, 55.
—Affidavit of Olvera, Dist. Court, Feb. 21, '56.
;

'

'

' '

"
"
"

— Photograph of Los Putos Eancho cliseno.

—Deposition of
—Deposition of

Ortega, in District Court.

Warner, in District Court.

EXCEPTIONS BY CONTESTANTS.
Contestants especially except to the offer of claimants
contained in the last words of said offer, as follows
"Together with all the other papers and documentary evidence
heretofore filed in this case" said evidence being incompetent, irrelevant and immaterial and, also, because the
same is not here identified and submitted to the inspection
:

—

of contestants.
* Ante, affidavit of
t

McKinstry, p. 22.
Ante, deposition of Wheeler, pp. 76.

—

[
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1

Contestants further except to the introduction in evidence
Stone, Forster, McCoy, O'Canipo,
McKinstry and Godfried, as being incompetent, irrelevant
and immaterial; as mere hearsay; as mere matter of opinion; as contradicting the decree of confirmation in this case.
Contestants except to all the affidavits of James Pascoe
and Win. P. Reynolds, for the reasons last above stated, and
as' contradicting the instructions of Surveyor-General Sherman Day, dated October 6, 1869, being marked herein "2
J. A. E."
of all said affidavits of

For the same reasons, contestants except to all the affidavit of Myron G. Wheeler, and more to strike out the
same, as well as the other matter of the aforesaid affidavits
of Stone, Foster, McCoy, O'Campo, McKinstry, Godfried,
Pascoe and Reynolds, except so much of the affidavit of
said Myron G. Wheeler, as follows
Fox's map, so far as
it goes, gives a very correct description of the country it
purports to represent, and describes accurately the land
included in the southern part of the official survey."
'

:

'

Contestants except to the translation of that part of the
Espediente, being Report signed by Jose Joaquin Ortega,
as being an incorrect translation of the same; and except to
and move to strike out from consideration in this case the
whole of said Report, for the reasons heretofore assigned
by contestants on this record.

move to strike out the other Exhibits offered
claimants, to wit:

Contestants

by

Translation of original juridical possession of the Rancho
"A J. A. R."
And letter of James Pascoe to Surveyor-General, dated
March 9, 1870, marked "7— J. A. R."
For the reasons that the same are irrelevant and incom-

Santa Ysabel, marked

—

petent.

HH—

J.
Claimants offer in evidence Claimants' Exhibit
A. R., being a copy of the opinion of Sherman Day, U. S.
Surveyor-General for California, upon the official survey of
the Rancho Santa Ysabel.
[Excepted to by contestants, as immaterial, irrelevant and
incompetent.]

Claimants having intimated an offer of all papers on file
in this case, in general terms, without specifying and showing a portion of them that may possibly exist, but which

[

are not
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]

now submitted to the inspection of
is hereby made to the introduction

contestants, exand a motion
is made to strike out all, the affidavits of John Treat, filed
June 7, 1872, and of Sherman Day, Juan C. Alvarado, and
I. A. Thorn and others, filed before the Commissioner of
the General Land Office, about July, 1872, for the reason
that the same are irrelevant and incompetent.

ception

of,

U—

Contestants file Exhibit
J. A. B. (being petition
signed J. J. Warner), certified photograph of an original
record heretofore by them offered in evidence, in connection with the cross-examination of the witness, W. P. Reynolds, and will rely upon the same, for the reasons heretofore
by them stated, and tender a copy thereof to claimants.

[Claimants move to strike from the record and files the
foregoing Exhibit U, of the contestants, upon the ground
that the filing of the same is a violation of the order of the
Commissioner, limiting the time for the contestants to close
their testimony, to the tenth day of April, 1873; that the
same is new evidence produced since that time by contestants, and also that the same is irrelevant and immaterial.]
Contestants offer to stipulate that a photograph copy of
the diseno in this case may be filed by either party.

Claimants decline to stipulate, upon the ground that it
for allowing contestants to file
evidence after the close of their case, on the tenth day of

would be opening the door
April, a. d. 1873.

On examination of Bamon De Zaldo, contestants move
that claimants file as Exhibits said petition (in handwriting
of Warner) in Expediente 281, as well as the said diseno of
Santa Gertrudes (in handwriting of Stearns), upon which
the witness testified in chief.
Claimants declining to do so, contestants will offer said
original documents in evidence, and will offer certified
J.
copies of said petition, marked Contestants' Exhibit
A. Pi., and a traced copy of said diseno of Santa Gertrudes,
J. A. B.
marked Contestants' Exhibit,

Y—

W—

(April 24, 1873).

evidence, in connection with the
Zaldo, a photographic copy of the
J. A. B.
diseno of the rancho Los Putos, 281, marked

Claimants
testimony of

offer

in

Bamon De

KK—
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Contestants stipulate that the witness
testified, that said diserio

Ramon De

was made by John

J.

Zalclo

Warner,

but except to the introduction of the same, as incompetent,
and immaterial.

irrelevant

By stipulation of both parties, a photographic copy of
the original diseno of Cuyamaca, is filed in evidence,
marked

X—J.

A. K.

It is stipulated between the parties, and by consent of
the Surveyor-General, that briefs shall be filed within
thirty days from the 25th of April, 1873.

SUBMISSION OP THE CASE.
(April 25, 1873

)

by

their counsel, Benj. Hayes, waive leave
of thirty days to file brief before the Surveyor-General, and,
on their part, respectfully submit the case, upon their
brief formerly filed herein, and marked Exhibit O, and
upon the testimony since taken by them, and filed in this
case.

Contestants,

Claimants submit their case, on the testimony

filed in the

and upon the documents and proceedings, and
and leave is granted claimants to file a brief within
twenty days from this date.

cause,
papers,

APPENDIX NO.
DEPOSITION OP
(April

(Q.

1, 2, 3, 4, 5.)

T.
8,

L.

I.

KIMBALL.

1873.)

Contestants' Exhibit,

Q—J. A.

R. This

affidavit was subscribed and sworn to by me, as shown in
The affidavit sets forth subthe certificate, July 29, 1872.
knowledge concerning the
stanti dly all the facts within

my

papers mentioned in the Table of Contents attached to Exhibit Q.
I received the map, Exhibit F, countersigned A.
S. G., from Gregory Yale, attorney in this case for conI delivered it, at the request of Mr. Tale, to
testants.
Hon. Sherman Day, U. S. Surveyor-General, in the month
of August, 1870; on the 7th clay of October, 1870, I received
that map back from the U. S. Surveyor-General; it remained

[
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.

in the office of Gregory Yale until a short time before his
death, when I took it to his house.
I delivered it to Mrs.
Gregory Yale, and on the 29th day of July, 1872, I was
present when Mrs. Yale delivered it to Judge Hayes.
When I received the map from Sherman Day, I received from
him the affidavits of the different witnesses mentioned in
the Table of Contents attached to Exhibit Q.
answer
concerning the Map applies to each and every paper mentioned in the Table of Contents aforesaid, with the exception of Exhibits
and C. They were not filed in the office of the U. S. Surveyor-General, before 29th July, 1872,
to my certain knowledge.
Q. 5. During the period that elapsed from this first presentation to Sherman Day, till you received the papers, on
the seventh October, 1870, did you ever hear any opinion
expressed by Sherman Day as to the decision he would render upon this survey ?
[Objected to as being hearsay, incompetent and irrelevant.]

My

B

A. No,

sir.

[Claimants move to strike out all the foregoing evidence,
on the ground that the same is not pertinent to the issue in
this case.

Contestants insist upon said evidence, as illustrating the
John Treat, one of the claimants, filed at Washington about June 7, 1872, as well as the affidavit of Sherman Day, heretofore offered in evidence.]
affidavit of

AFFIDAVIT OF

T.

L.

[(Contestants' Exhibit

KIMBALL.

Q— J.

A. E.)

United States of America, State of California.
Before the
Hon. Commissioner of the General Land Office of the United
States.

in

the matter of the survey of the cuyamaca rancho.

State of California,
City and County of San Francisco,

\.
j

Thomas L. Kimball, being first duly sworn, deposes
and says: That in the month of August, 1870, and for several months then next preceding, and since, he was clerk in
the office of Gregory Yale, Esq., in said city, who was one of
the attorneys on behalf of parties excepting to the survey of
the Eancho of Cuyamaca, in San Diego county, of said State;
that all the Maps and Exhibits, as designated and numbered
in the annexed list, were forwarded to said Yale from San
10

[
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Diego, by Benj. Hayes, Esq., one of the attorneys of said
exceptants, residing in said city of San Diego. That said
Exhibits, together with Exhibits B and C, as enumerated in
said annexed list (not now found), were by me, from instructions from said Yale, submitted to H. Sherman Day,
U. S. Surveyor-General for California, in an informal manner, reserving the right to withdraw the papers at any time.
That said papers were submitted to said Day by this deponent in the month of August, 1870, upon a question touching said survey then pending before said Surveyor-General.
That said papers were, by instructions from said Yale,
withdrawn from the Surveyor-General's office, as aforesaid,
by this deponent, on the seventh day of October, 1870, according to a receipt therefor signed by this deponent, viz:

San Feancisco, October

7,

1870.

Received from Sherman Day, Esq., U. S. Surveyor-General, the map of Cuyamaca Grant, as surveyed by Mr. Fox,
and the affidavits of different witnesses concerning the survey so made by Mr. Fox, these papers having been left with
Mr. Day by Mr. Yale, in an informal manner.
Geegoey Yale,
By T. L. Kimball.

Deponent further says, that all of said papers so withdrawn were never again filed in the office of said SurveyorGeneral, but the same remained in the possession of said
Yale until his death, and since in the possession of his family; and to-day have been delivered by the widow of said
Yale to said Benjamin Hayes (in my presence), except said
Exhibits B and C, which have been mislaid or are lost.
That since said seventh day of October, 1870, said Yale
never presented any other map or affidavits, or papers of
any kind, to said Surveyor-General, concerning said survey
of Cuyamaca Bancho, and in fact abandoned the case before the expiration of the term of ninety days allowed by
law to file exceptions, after advertisement; and the further
prosecution of exceptions to said survey was then continued
by said Benjamin Hayes and T. T. Bouldin, Esq. Said
Yale expressly and repeatedly told me he had abandoned
the case, and instructed me to say to Benjamin Hayes that
he had so abandoned the case, and would not deliver any
of the papers in the case until the balance of his fee had
been paid. Before the expiration of the said term of ninety
days, said Hayes, personally, at the city of San Francisco, requested me to deliver said papers to him, as said
attorney, which I refused to do, under express instructions from said Yale, who claimed a lien upon them for
Mr. Yale was sick at the time, and I called upon
his fee.
him at his house, representing that only a day or two re-
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mained in which to file exceptions, as aforesaid; but he
positively declined to deliver the papers, unless the balance
of his fee was paid; and directed me to remove the papers
from his office to his house, which I did, and where they
have ever since been until this day.
Deponent is well acquainted with all of said Exhibits,
having made a complete copy of them, and having in person delivered them to, and received them from, the said

—

Surveyor-General have had them repeatedly in my possession, and swear positively, without the possibility of a
doubt, that the Exhibits described as aforesaid, and in the
annexed list, entitled " Contents," are identically the same
received by me, as aforesaid, from the said SurveyorGeneral.
T. L. Kimball.
Subscribed and sworn to before me, the twenty-ninth day

Attest

of July, 1872.

my hand and

official seal.

F. J. Thibault, Notary Public.
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AFFIDAVIT OF SHEEMAN DAY.
(Endorsed " Exhibit

In

P— J.

A. K.")

of the Survey of the Guyamaca Rancho. Before
Hon. Commissioner of the General Land Office of the

the matter

the

United States.

State of Califoenia,
City and County of San Francisco

\

Sherman Day, being first duly sworn, deposes and says,
that he is the same person who has held the office of United
that about 17th
States Surveyor-General for California
February, 1871, he went out of said office; that on the 4th
October, 1870, the survey made by Deputy Surveyor James
Pascoe, of the Cuyamaca Rancho, situate in San Diego
county, State aforesaid, was advertised according to law.
Deponent never informed the claimants of said rancho, nor
other person, that he would approve said survey, except so
far as to admit it to file, for the purpose of advertisement,
according to law; nor did he ever express any final opinion
nor did he ever tell claimants that he
in regard to it
would not consider at all " such papers that may have
been filed by said contestants, or that might be filed by
them; although he may have stated, possibly (but does
not now distinctly remember that he did), that such papers
would not be considered until after the official plat should
have been advertised according to law. The only papers
relating to this case ever withdrawn from said office, during the term or within the knowledge of said deponent, by
the contestants, or their attorney, were certain papers
loaned to deponent by Gregory Yale, Esq., which he expressly stipulated at the time should not be considered as
on file; and which were afterward returned to the clerk of
;

;

'

'
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said Yale, at liis request, and for which a receipt is on
the papers of the Surveyor-General's office.

file

among

Sherman Day.
Subscribed and sworn to before me, a Notary Public, in
and for the county of San Francisco, State of California,
this 30th day of July, a. d. 1872.
J.

H. Blood, Notary Public.

(Endorsed.) K 11,681, by Commissioner of the General Land Office.
(Endorsed.) Withdrawn by attorney for contestants, April 10th, 1873.
J. A. Robinson, U. S. Cnmmissioner.
Compare with " Petition for Re-hearing," by John Treat, June 7, 1872;
mite, p. 46, referred to in letter of the Commissioner of the General Land
Office.

APPENDIX

II.

TESTIMONY OF CLAIMANTS— ABSTRACT.
I.

—JOHN

J.

(December

—

WARNER.
21, 1872.)

In Chief. (Q. 1-10.) Aged 65 years; public life since
1831, when he first came to California; owner of San Jose"
del Yalle, (or Agua Caliente, or Warner's rancho.)
Q. 11. I have examined original diseno within the last
half of the present year.
Q. 12. Some parts of it are in my handwriting. I believe
all the writing upon it (except that on the left hand margin),
is in my handwriting, as written upon horizontal lines; the
perpendicular line, on the margin, is also in my handwritdotted line, in a northerly and southerly direction,
ing.
on the diseno, and marked "camino" (road) was made by
myself.
Q. 13. Do you recognize the handwriting on the left
margin of the so-called diseno, written upon the horizontal
lines? And if so, state whose handwriting it is?
A. Upon the original diseno which I saw in the Surveyor-General's office, I did recognize the writing referred to,
as the handwriting of Agustin Olvera, the claimant of this
rancho.
Q. 14. According to the best of my recollection, it was
made at the house of Jose Antonio Estudillo, in the town
I was in the
of San Diego, and in the spring of 1846.
town of San Diego on a number of occasions, during the
early part of 1846, to procure the officer to give me jurid-

A
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ical possession of the land claimed and occupied by myself, which I failed to obtain.
one of these occasions,

On

me

that Mr. Olvera had written to
him respecting the juridical possession of Cuyamaca; and
that, if he went out to give that juridical possession, he
would give me mine also. He further told me that Mr.
Olvera had requested him (Estudillo) to have made a
diseno of Cuyamaca, and wanted me to aid in the making

Mr. Estudillo informed

of

it.

At a subsequent date, I think, being again in the town
of San Diego, the matter was again spoken of, and perhaps
Mr. Olvera was then present; at which time the diseno was
made.
I had never been upon the tract of land but once; when
I had crossed it, from the northern part to the southern
I traced upon a sheet of paper, as near as I could
part.
from recollection, the trail upon which I had passed.
There was present one or more persons, of whom, I believe,
William Williams, who were much better acquainted with
the locality, their names, and those of Indian villages upon it, than myself; from whom information was obtained
with respect to the location upon the tract, having reference to the trail marked upon the paper by myself; and
they were so located upon the diseno
I myself having no
knowledge of the relative location of any place upon the
tract, except such as I saw and observed at the time of
passing through it. The names of localities or places,
upon the diseno, were written by me, in Spanish and I have
no guide for their orthography, except as they were pronounced by those who gave the information respecting the
localities; I refer to the Indian names.
(Q. 15, 16.) By whom the mountains, constituting the
outer boundaries of the land, were traced or delineated, I
do not know; I am confident it was not done by myself.
I could not say positively; but, I am confident, that it was
not made in my presence.
Q. 17. (Reason assigned by Olvera, for having a diseno
made many months after the grant had been made; see
ante, in Olvera's deposition, p. 113, Q. 66.)
Q. 21. Sierra de Cuyamaca. on the diseno believing
that the mountains represented upon the outer borders of
this diseno were neither drawn by me, nor in my presence,
;

;

—

upon that particular
what was the intention in locating the Cuyamaca Mountains at that place.
Q. 22. You have also stated that at the making of this

and having no
point, I

am

distinct recollection

unable to

tell

diseno, Olvera, the grantee, Estudillo, the Justice of the
Peace, yourself and other parties, were present; what locality or place did the parties intend the northern line of
the diseno should adjoin?

[
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A. It was understood by all the parties, that it adjoined
the tract or rancho of Santa Ysabel.
Q. 29. About October last, I went out to that section of
country, to point out to Mr. Wood, who was one of the engineers of the Texas and Pacific Railroad Company, a pass
from Warner's ranch to the plane of the Colorado River. I
visited Cuyamaca at that time, at the request of Mr. John
Treat, of San Francisco.
(Q. 30.) I remained there about
two days. (Q. 31.) Rode over it, from the lands of Santa
Ysabel on the north, to the southern portion of it, and
passed over it in an easterly and westerly direction, or on
two different lines, some five or six miles apart.
Q. 32. Upon such examination, did you find any tract of
country bearing any resemblance to the tract delineated
upon the so-called diseno in this case, and concerning
which you have testified in this deposition ?
A. I did not. If this, the said diseno, is intended in any
manner to represent the topography of the country thereabouts.
Q. 33. I should judge I went about 15 or 18 miles south
from the southern line of Santa Ysabel.
Q. 34. State if, in your opinion, it would be possible to
lay upon the earth's surface, in that region, any location of
a grant consisting of eight square leagues, which would
correspond in courses and distances, or in relation to natural objects, with this alleged diseno, of which you testify ?
A. It would be utterly impossible.
Q. 35. I have no recollection respecting this scale, or
having made it; but the writing under it, as well as the figures above upon the original, which I examined in the office of the United States Surveyor-General for California,
being unmistakably in my handwriting, I conclude I must
have made it; and that it is intended to represent the distance of one Spanish league; and that it was intended as a
scale from which it would be seen that there was within the
outlines of said diseno an area equal to, or greater, than the
quantity of land petitioned for.
[All said testimony excepted to by contestants..}
CROSS-EXAMINATION

Canada means gorge,

ravine, or narrow valley,
precipitous sides.
Yalle means valley.
Camino means road, highway, path. Porte-suelo means a
depression in a range of hills. Laguna que se seca means
lake that dries up; mesa means table land. Lomeria means
hills or hilly land.
Sierra p a la parte del Valle de las Yiejas means mountain for the part of the Yalley Yiejas might well mean, in
the direction of, or upon that portion of the tract toward

(Q.

with

7, 8.)

abrupt,

—
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Valley of Viejas, and, I think, might be also understood as
mountains upon the borders of the tract known as Valley of
Viejas.

Q. 11. This ranch, Valle de las Viejas, at the time referred
was generally known by name throughout the coun-

to,

try of

what

is

now San Diego

county.

Q. 12. I should judge that it was in the neighborhood of
20 or 25 miles from the southern line of Santa Tsabel

Ranch o.
Q. 14. The. dotted line terminating at that point where
the word camino is written, was intended to represent the
route which I had traveled at the time referred to.
Q. 15. I recollect the house or place in the northern part
of the map (diseno) where the word Cuyamaca is written.
I recollect passing through the Porte-suelo. I have no
distinct recollection about the other places marked upon
that route, by written words, along this line.
Q. 16. The house at Cuyamaca was inhabited; I do not
now positively recollect by whom, but think it was occupied by a German by the name of Eschrich. The house
was on the southern border of a small, irregular valley
lying mostly to the north of it, or northwest. The general
features of the country were rough and irregular; there
were no plains of any extent in the neighborhood of .the
house, nor upon any part of the route over which I passed
at that time.
I will not be confident that Eschrich lived
there at that time; it might have been in the temporary
occupation of some other person, with cattle, as such things
were not of unusual occurrence.
Q. 19. Have you ever visited the places on the diseno
designated as Mesa de Huacupin, Sierra de Jacupin, and
.

Samatagune ?
A. Not to my knowledge, and I think I never have.
Q. 20. State any recollection you may have of. any place
designated on the diseno as Valle de Guatay, or the places
thereon designated as Mitaragui, Pilcha, Pisclime.
A. I have no recollection of the valley of Guatay, of its
dimensions or shape; nor have I any recollection of ever
having had any knowledge of the other localities mentioned,
or of there being such localities, or of the positions they
occupied upon said tract of land, other than what might
have been communicated to me by other parties present at
the time I assisted in making this said diseno.
Q. 24. In whose handwriting is the word Sierra, wherever
it occurs on the diseno?
A. By these traced copies now before me, I cannot state,
with any confidence, what is or what is not my handwriting.
My present recollection is, that the original which I examined in San Francisco not long since, all the writing upon
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it is in my handwriting, except the paragraphs npon the left
hand margin, the one beginning with the word diseno, and
the other with the word nota.
Q. 34. Does not know that the source of the Sweetwater

Creek is on the tract of land included in the diseno.
Q. 35. Does not know the source of the Tia Juana Eiver
Q. 36. Do you know the mountain marked Sierra de
Jacupin by any other name ?
A. No; nor by that either.
Q. 37. Has not heard it called Agua Caliente.
Q. 38. Not acquainted with a locality called Valle de los
Pinos.

Q. 46. Last October, the most southerly point at which I
arrived, was the peak then described to me as the Cuyamaca
Peak or Mountain; it being the central one of three prominent mountain peaks, lying in a northerly and southerly
direction, in that section of country; and I was accompanied

by an Indian whom I had previously known, whose name is
Maria, a native of that section of country, and from
whom I obtained the names of some of the localities by
which they were formerly known.
- Q. 62. Do you know any place in that section going by
the name of Canada Yerde, or Green Valley?
Jose"

A.
Q.
A.
Q.

No, I do not.
Where does the Indian Jose Maria live?
At the Indian village called Laguna.
65. Have you any acquaintance with that locality called

64.

Laguna ?
A. No.
Q. 6Q. While on this trip, did you have a copy of this
diseno with you?
A. On further reflection, I am confident that I had not;
I know I did not examine any while on this trip.
S3P Compare his deposition before U. S. District Court,
Compare Appendix III. — Question of handwkiting.

ante, p. 101.

II.— JOHN L. M'lNTYRE.
(December

—

31, 1872.)

In Chief.
(Q. 1-9.) Age 47; resides at Ballena, San
Diego, since fall of 1856; in the county since May 4th,
1850.
By the road, it is nine miles from Ballena to the
ranch house of Santa Ysabel; about nine miles to go around
by the road to Cuyamaca. I am a farmer. I was County
Assessor from .March, 1864, to March, 1870; Justice of the
Peace from 1852 to 1860; also, in 1863, and for six months
in 1870.
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(Q. 10-19.) Survey of Santa Ysabel,

by Win. H. Leighton;
[Excepted to as irrelevant,
by contestants.] (Q. 20-21.) I know Francisco O'Campo.
He occupied by having stock upon the lands within the
official survey of Pascoe.
(Q. 22.) I do not know of his
having a house there. He had a corral to mark and brand
stock at rodeos. Eschrich had a house there. (Q. 23-24.)
The corral was about one mile south of third Standard Line
South. He occupied six or seven years. (Q. 25.) Quality
of the land in the northern part of the Pascoe survey.
(Q. 26.) Same as to southern part of said survey.
[All the last seven questions excepted to for incomand

of

Cuyamaca, by Pascoe.

petency.]
(Q. 27.) Discovery of the gold mines, about Julian city

and Branson, in January or February, 1870. (Q. 28-32.)
Survey by witness of site of Julian city, for D. D. Bailey.
Then, the Bailey boys were living where Julian is now, and
had a crop of barley there and Bunch was living in the
Eschrich house; Mulkins, and no others. There was only
the log house of the Bailev boys.
;

(Q. 33.^

The Leighton "survey,

in 1856.

(Q. 34.)

What

reason did Pascoe assign to you for asking you to point out
the place of commencement of Leighton's survey ? A. That
he was going to run out the Cuyamaca grant.
[Excepted to by contestants, as irrelevant and incompetent.]

CROSS-EXAMINATION BY CONTESTANTS.
(Q. 1-27.) I am acquainted with Mulkins' valley; have
traveled the road from the ranch houses of Santa Ysabel to
Mulkins' Valley a number of times through different years;
first visited this valley in 1858 ; the Lassitor family then
There was a house built of rocks ; a brush
lived there.
Lassitor and Julian Sandoval
fence; a field of barley.
had some stock there. Since 1858, I have known it as
Canada Verde and Green valley I made a survey there;
I have visited it as Assessor. There is a creek the water
runs into Guatay Valley from Lassitor's. There is some
grass in it, and the timber is chiefly oak. Lassitor raised
I was there last, I think, in 1867,
grain there every year.
as one of the appraisers of the Lassitor estate.
(Q. 28-35.) Description of the road from Mulkins' northward to a rancheria, four miles about from Mulkins'.
Q. 36. I have known the peaks, during my residence in
this county, as the Cuyamaca peaks.
Q. 37. In 1852 I went to Santa Ysabel to live, from the
town of San Diego; I lived there until the fall of 1856.
Q. 38. I understand the Indian language of Santa Ysabel
;

and Cuyamaca

"sections very little.

—

Q. 39.

Have heard no

L
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other Indian name but Cuyamaca for the third Cuyamaca
peak, as represented on Pascoe's map.
Q. 40. I define the line between the northern and southern sections of Pascoe's survey (as described in answer to
claimants' answer 26) by the creek running across the map,
immediately south of the letter and figures marked upon
the map T. 13, S. R., 4 E., and immediately north of ihe
third Cuyamaca peak; I have always called it Stockton
creek.
(Q. 41.) It is seven or eight miles from the Santa
Ysabel ranch houses.
Q. 42. I have traveled up there many a time the road
as far as the site of the mines, before their discovery.
(Q. 43, 44.) I recognize the place on the Pascoe map
marked Laguna Seca. I know its meaning. In the summer time it is dry; in the winter it is full of water; some
winters it is dry. (Q. 45.) The Hensly District, on the Pascoe map, is the place where the Stonewall mine is. (Q. 4649.) In "large valley" of Pascoe, commonly called Cuyamaca, I have been often; there are some springs in the
southern part of the valley, at the Stockton house. From
Julian City it is all of six miles, by the road, to the Cuyaamaca Valley.
Q. 50. I first saw the corral of O'Campo in 1858. (Q. 51.)
Then his family lived at Los Angeles. When he was up in
the mountains he used to stop at the ranch house of Santa
Ysabel.
Q. 52. How long did you know the Santa Ysabel ranch
house to be his quarters when he was in the mountains
A. All the time he had his cattle in the Cuyamaca.
Q. 53. 1 think he took the larger portion of the cattle off in
1865. (Q. 54.) I supposed the cattle were his. (Q. 55-56.)
I think Eschrich left that neighborhood before 1865. (Q. 57.)
Between 1858 and 1865 I did not see any other corrals of
O'Campo in that neighborhood.
(Q. 58.) During that
period I was often at the ranch house of Santa Ysabel.
(Q. 56-65.) Don Jose" Joaquin Ortega was then living at

—

•?

Affairs of Santa Ysabel Rancho.
(Q. 66-69.) Marion Medlin lives in Sec. 7, T. 13, S. E.
4 E., according to Pascoe map; adjoining Bunch's on the

Santa Margarita Rancho.

east.

(Q. 71, 72.) James McCoy, late Sheriff of San Diego
county, in 1860 and 1861, grazed his sheep all over the
mountains, on the lands ranging from Santa Ysabel rancho,
and Julian and the neighborhood of Eschrich's house,
toward the third Cuyamaca Peak.
(Q. 73, 74, 75, 76.) Bunch and Marion Medlin claimed,
at their places, as settlers.

(Q. 77-79.) I have never seen the Mexican act of juridical
possession of Santa Ysabel rancho. Leighton's survey did
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not settle the question as to the boundary of Santa Ysabel.
I knew L. J. F. Iaeger.
(Q. 80.) Do you. remember any
other survey than Leighton's, subsequent to Leighton's, of
Santa Ysabel rancho ? A. Yes; one was made by Major
Henry Hancock, by order of L. J. F. Iaeger, who was then
the owner of Santa Ysabel.
(Q. 81.) Do you remember
what tracts said survey included, south of the present official Santa Ysabel line, and in the direction of the 3d Standard Line south ? A. It takes the northern portion of Section thirty-one (31), including the springs that furnish the
water for Parsons' mill, now owned by DeFrees and Moore,
and all of Section thirty (30), said sections being in Township 12 S. E., 4 E.
Q. 82. How near would that have come to Julian Mines ?
A. Some of the Julian Mines are in Section thirty-one (31.)
(Q. 83.) The O'Campo corral would come about one mile
from the Julian Mines.
Q. 84-87. I did not make surveys for Eliff, "Wood and
Ivy.
At the time of the discovery of the mines, I saw M.
S. Julian, Mark Garrett and A. B. Wood, at the time I went
to survey out the claim of the Bailey boys; they were at the
Bailey house.
(Q. 88, 89, 90, 91.) Hancock's said survey of Santa YsaHe
bel was made in 1868; it might have been in 1867.
said he had his instructions from the U. S. Surveyor-General for California.

Q. 92. Santa Ysabel for grazing, is as good a ranch as
there is in the country, and with what farming has been
done on it, they have raised good crops.
(Q. 93-97.) Don Jose" Joaquin Ortega returned to me 200
head of cattle, at Santa Maria, after his removal from Santa
Ysabel. I was particularly friendly with him at that time.
I heard some talk, that he owed O'Campo $3,500, but I
don't know the particulars about it.
Q. 97. Description of valley of Frederick Coleman,
marked on the Pascoe map.
Q. 98. From November, 1869, to June, 1870, between the
Bunch house on one side, Julian City on the other, and
thence to the Santa Ysabel line, by Pascoe's survey, there
may have been occupied by settlers about 620 acres; there
might have been other lands occupied there that I don't
know anything about.
Q. 99. It is a gentle slope from about the Third Standard
South to the creek called Stockton creek. (Q. 100.) At
this creek, on the rOad, you pass about one mile and a half
to the eastward of the third Cuyamaca peak.
(Q. 101.)
Passing from this creek along the road represented on the
Pascoe survey, to what said survey apparently represents as
the head of a large valley, it is a rolling country; some
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brush hills intervening. (Q. 102.) In these mountains, or
about the Laguna Seca, or "large valley," or other parts of
the Pascoe plat, to its termination at Mulkins', I have been
through them, all seasons of the year. I have been through
the Laguna Seca when it was full of water.
Q. 103. On the lower end of plat of ^Pascoe's survey the
dotted line marked "trail to Laguna," is a horse trail going
up into the Yallecitos Mountain, where is the Laguna
(Grande?) This Laguna is outside of this plat, east of it,
and about eight miles from Mulldns'.
(Q. 104-108.) The rancheria I have referred to in my
former testimony as being about four miles northward from
Mulkins', is southwest from "large valley."
Q. 108. In Cuyamaca Valley, Stockton cut hay and sold
it to the Butterfield Company; never knew of anybody else
living there before he went there.
He went there in 1857
or 1858; he lived there two years.
There was no stock in
the valley then to interfere with him in regard to hay.
(Q. 109, 110, 111.) On the creek of his name he had a
camp; he got out shingles; he had a saw-pit; and it was
where he got the lumber out for the Eschrich house. There
was no farming land around the creek that I could see; the
timber is chiefly pine. Mr. Greenwood is living there now.
Q. 112. David Tally lives south of the Stockton creek.
(Q. 113, 114, 115.) Describes the Summit water shed
the Cuyamaca Valley is near the Summit. (Q. 116.) The last
time I was in Cuyamaca Valley, in 1870, the house built by
Stockton was still there.
Q. 117. I have seen the Cuyamaca peaks from the mesa
near George Selwyn's, within the limits of the city of San
Diego. They are also visible from the Santa Ysabel rancho.
(Q. 118.) I have seen snow as late as April, on the west
side of the highest peak of Cuyamaca.
(Q 119, 120 .) I have never seen or read the grant, or

—

.

decree of confirmation, in the Cuyamaca case.
Q 121 Guatay is southwest, in reference to the Pascoe
survey, as marked "road from Guatay." (Q. 122.) The
dotted line represents a wagon road, leading from San
Diego city to Santa Ysabel
(Q 123 .) I went up the first
Cuyamaca peak, by the sawmill, from Mulkins'
(Q 124, 125 .) I have seen stock, said to be O'Campo's, in
the Cuyamaca Valley.
Q. 126. During your acquaintance with Laguna Seca, do
you remember any houses built there, by or for Francisco
.

.

.

.

.

O'Campo ?
A. No,

sir; there were no houses built there.
127 1 never saw any corrals at all in the Laguna Seca
Valley.
Q 128 I understood that O'Campo had a corral built up

Q

.

.

.

.
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Mountain; at the Laguna (Grande) it is open
and timbered on the level; on the sides of the mountain, it
is rough, broken, rocky and brushy; around the Laguna
there is quite a scope of country that is of good pasturage
This is the same Laguna specified on the lower edge of
Pascoe's map, in the words ei trail to Laguna."
in the Yallicitos

RE-DIRECT EXAMINATION.

Q

1 The Hancock survey of Santa Ysabel, I believe,
set aside, and a new survey ordered
(Q 2 .) It was
Bet aside, because it run outside of the boundaries (Q 3 .)
.

.

was

.

.

.

Hancock ran about one mile and three quarters

.

further

south than the present southern line, according to which it
patented. (Q.4.) Public land within Pascoe lines not
yet surveyed into quarter sections by the United States
(Q. 5, 6, 7.) Gives location of an Indian rancheria of
General Pablo, called Hah-sah, and the improvements of the
Indians; three adobe houses; each family has a little vineyard and peach orchard; they have barley and wheat fields;
it is on the northwest corner of the Pascoe plat
is

Ill

.

—FRANCISCO
(May

CAMPO

.

10, 1870.)

was requested by Olvera to hold possession of
for him
In the year 1856 he went upon
said rancho, taking with him cattle, horses and mules, the
property of his wife; and remained upon said rancho, occupying it for Olvera, until the year 1867 remained most
of the time in person, and kept there generally about 2,000
head of cattle, and from 300 to 500 of horses and mules;
affiant built an adobe house, and another house of logs, in
They also erected the
which he and his servants lived
necessary corrals for managing the cattle. * * * These
Affiant

Cuyamaca Plancho

.

;

.

valleys include one at the lower end, a little wider than
this, in my opinion, the
the others, and called Laguna
best of the whole series, for grass and water (Cuyamaca
valley? *) The place of the Laguna was constantly occupied
with cattle, where I had corrals and a vaquero to take care
of the place and stock.
;

(January

21, 1871.)

Bunch's was the house usually occupied by affiant, f
during all the time he was in possession of the rancho
[Excepted to by contestants, ante, p 142.]
.

*

Compare Mclntyre's deposition,

ante p. 154, 155, 157, Q. 22, 52, 126, 127, 128,

cross-examination.
t

Compare Mclntyre's

deposition, ante note.

*

[

IV.
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]

—FBANCIS STONE.
(May

2,

1870.)

Lived in San Diego county since 1849; much of the time
I have helped* to hold rodeos on
Santa Ysabel rancho
Cuyamaca, with Francisco O'Campo and others. O'Campo
occupied it, for the owner, with cattle. We always regarded Santa Ysabel and Cuyamaca as joining each other.
I was first informed of this by Jose Joaquin Ortega,* one
of the former owners of Santa Ysabel.
[Excepted to by
at

.

contestants, ante, p. 142.]

Compare deposition

of Yancy, ante, p. 52, Q. 72-80

V.

—WILLIAM GODFEIED.
(July 19, 1870.)

I lived upon Santa Ysabel, from 1854 to 1859.
Santa
Ysabel and Cuyamaca were always regarded by the people
living in that region as joining each other.
I know Charles
Eschrich, who by permissionf of the owners of Cuyamaca,
built the house on the rancho, afterwards called Bunch's.
Francisco O'Campo, when he occupied the rancho with

the Bunch house. J The cattle of O'Campo,
principally that portion of Cuyamaca, next to Santa Ysabel.
Excepted to by contestants, ante, p. 142.]

cattle, lived in

VI.

—JOHN FOESTEE,

MAETIN TEIMMEE.

[The affidavit and deposition of the first, and the deposition
of the other, are of the same import, as that of Francis
Stone, ante (III:) all excepted to, as incompetent to establish boundary in this case; ante, p. 142.]

VII.

—HAETMAN, TEEAT, LUCO, GILDEESLEEVE.

[These statements are omitted from this publication.
relate wholly to the making of the affidavit of M. G.
Wheeler, of March 9, 1871 (ante, p. 76, Q. 32), and to con-

They

*See Claimants' Exhibit
trict

Compare deposition
t Compare deposition

t

12— J.

A. R., deposition of Ortega, in U. S. Dis-

Court, Sept. 28, 1855, and Contestants' Exhibit A, No.

1,

p. 56.

of Eschrich, ante, p. 62, 63, Q. 48, 77.
of

John L. Mclntyre,

ante, p. 154, 155,

Q. 22, 52.

[
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versations with Don Agustin Olvera, of no significance,* and
are all excepted to for incompetency, as transactions of the
claimants, or their agents, between themselves even at
" Number Forty-Nine, Montgomery Block" that cannot in
any manner affect the right of the contestants to draw out
material facts that may be within the peculiar knowledge of
Olvera, as a claimant, and of Wheeler, as their own Sur-

—

—

veyor .]

VIII.—RAMON DE ZALDO

.

(April 22, 1873.)

—

In Chief Q. 1. Aged 67 years; Notary Public and Commissioner of Deeds.
Q. 2. In 1851, I had the appointment, under the administration of President Fillmore, and the immediate supervision
King, U.S. Surveyor-General of California,
of Samuel
the office to classify, index, translate, when so requested,
and report to the law agent, Mr. Cooly, then law agent of
the Land Commission, all the then collected papers connected with land titles, of the Spanish and Mexican Governments, which constitute the Archives, and was the preI
decessor of Mr. R. C. Hopkins, as Keeper of Archives.
have been Justice of the Peace in Santa Clara Valley; am
now Notary. I was acquainted with Abel Stearns for many

D

.

years.

am

acquainted with his signature more than with
personal with his signature; while my acquaintance with his writing has been mostly by comparison, and reading documents and letters written by him.
Q. 4. Look at original diseno, in this case of Cuyamaca
Rancho, and state whether that is in the handwriting of Abel
Stearns or not?

Q.

3.

I

his handwriting

—

[Excepted to sis incompetent and immaterial.
A. The general form of handwriting of the map itself,
scale, Lomeria, at first sight bears a similitude or likeness
~\

to

some

of the writings of

Abel Stearns; a more minute ex-

amination of these, leads me to the conviction, that it is not
in the handwriting of Abel Stearns, particularly having
compared yesterday, in this office, one by him made, which
would conclusively show differences in the handwriting and
the delineation and everything.
Q. 5. Were you satisfied that the diseno or map to which
you refer was made by Abel Stearns; I mean the one you
examined yesterday ?
A. I was. I recognized therein, not only his •true character of handwriting, making allowance for the firmer pulse
["Ante, Olvera's deposition, p. 118, Q. 72, 73, 74.]
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gone by, his neatness in mapping, so far as
and his subscription at the foot
of his initials, A. S., with the date at which it was made.
Q. 6. Are yon acquainted with John J. Warner?
A. I am, since 1852.
Q. 7. Do you know his handwriting ?
of thirty years

mapping goes

in that way,

A. I do.
Q. 8 Is he the person alluded to in your answer to Q 4 ?
A. He is; J.J. Warner, as not only the handwriting; the
mapping itself leads me to the conviction. But he is the
only one I know whose handwriting, in general form, bears
resemblance to some of the writings of Stearns, to which I
have alluded
.

.

CROSS-EXAMINATION BY CONTESTANTS

wording
J.J. Warner's
Q 2 I last saw his handwriting yesterday I saw several documents in his own handwriting and signed by him,
in the room of the Keeper of the Archives-four espedientes.
Q.

1.

I have said that the mapping, with the

also, are
.

Q.

.

.

3.

Warner's handwriting is as familiar to me as that
and more so; he has corresponded with me for

of Stearns,

perhaps the last ten, twelve or fourteen years.
Q. 4. How long since you have corresponded with Stearns,
ever?
A. As to correspondence, it might be as to some meat
and lard consigned to me, about six or seven years ago
if

him write.
Look at the topography on the original diseno,
indicating mountains are you positive this was done by
Warner ?
seeing

Q.

5.

—

—

A. No neither do I think that any human being, on
seeing two or three dots, can tell by whom they were made,
unless he saw them made. That is not the kind of handwriting by which we recognize a person's handwriting.
Q. 6. One of the Espedientes referred to by me (Q. 11) is
No. 281, Los Putos.
Q. 7. The peculiarities in the diseno (of Cuyamaca) that
distinguish the person who made it, are nothing but the
general looks of the handwriting; the comparison of every
capital letter in the diseno with the corresponding letter of
the Espediente 281, Los Putos in the petition of the Espein Mejicano of the Espediente,
diente; for instance, letter
and Mitaragui of the diseno; letter P in the word Putos,
with letter P in the words Pilcha, Pisclime and Posas.
In looking at the last five words of the diseno, that is,
"Escala de cinco mil varas,"* I palpably perceive notable

M

*Compare

post,

examination.
11

Wm.

—

T. Reynolds, Q. 65, 66, 67, in chief; Q.

5,

cross-
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differences in the form of handwriting; I am now comparing
with the diseno of Santa Gertrudes made by Stearns,
dated May 1, 1834. (Exhibit
J. A. R.)
Q. 8. I am certain the petition in Espediente 281 is in
the handwriting of John J. Warner.
Q. 9. Same, as to diseno of Santa Gertrudes, being
Stearns' handwriting.
Q. 10. Further comparison of diseno of Los Putos with
that of Cuyamaca; witness says: "With trifling greater or
less boldness, they are six of one and half a dozen of the
other one and the same thing."
Q. 11. I know in his handwriting, Warner uses two or
three different r's; carries his taste for variety to the point
of using two different ones in his own name, Warner.
Q. 12. Further comparison of these two diserios.
Q. 13. Comparison as to the r in correspondiente of Los
Putos' petition, and Sierra of Cuyamaca diseno.
Q. 14. Comparison with diseno of Santa Gertrudes in the
capital C, in Santa Gertrudes, of the words Coyotes,
Camino, Cienega, Casa, and John C. Perez; and small r in
the words Gertrudes, varas, Gabriel, tierras, entre, lindero,
Sierritos.
Witness says both disenos, in these particulars,
are " decidedly not" the same, in style of execution.
Q. 15. Abel Stearns and John J. Warner were natives of
it

W—

—

New

England.
[Motion by contestants to strike out all the testimony of
this witness, in reference to comparison of handwriting, as
incompetent.]
IX.

—WILLIAM

P.

EEYNOLDS.

(April—, 1873.)

In Chief.

— (Q. 1-6.)

and Milquatay

is

The country between Santa Ysabel
known by the general name of Cuyamaca.

On March 31st, 1873, at the request of Isaac Hartman, for
the purpose of observing the topographical features of the
country, he went to the summit of the southern Cuyamaca
peak had a pocket compass with folding sights, and a
powerful field glass; the atmosphere was very clear.
(Q. 7-14.) Knows Voile de las Viejas, large and small
Guatay, Santa Ysabel rancho, Yalle de San Jos6, Yalle de
San Felipe. Describes the Yolcan Mountains, their bearings from the Cuyamaca summit, and the appearance of the
intervening country.
Q. 15. Did not observe any range of mountains north of
the Cuyamaca Yalley, running transversely across the country, in an easterly and westerly direction.
Q. 16. From the summit of the most northern Cuyamaca
peak, the mountain slopes down to near the northern end
of the Cuyamaca Yalley; along the north end of the same
;
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valley, lower spurs of the Volcan or Santa Ysabel range,
between the head of the valley and the Desert, run in a
general direction about S. 35° E., on the northwest; following the first course along the edge of the Desert, for about

four or five miles, it terminates in a peak considerably
elevated above the balance of the range; further than that
he could not see.
The face of the country between me and that range, to
the east of the Cuyamaca Valley, was steep, rocky, broken
spurs of mountains, and at places covered with dense
chaparral.
J. A. E. (Wheeler's
Q. 17. Contestants' Exhibit
county map), locates approximately correct the Santa
Ysubel and Volcan Mountains, with their spurs.
Q. 18. The general appearance of the country eastwardly,
as seen from the summit of the highest Cuyamaca peak, is
very steep, rocky, broken mountains, in places covered with
chaparral; and along the summit of some of them, scattering oak and pine timber, cut up with narrow ravines, and
steep, precipitous sides.
Q 19. To the southeast and south of this peak, the general appearance of the country is very much the same, except a small mesa to the southeast of this peak.
The northwest end of the mesa is about a mile and a half
or two miles to the southeast from about the longitudinal
center of Green Valley; the mesa is about a mile long, and
half a mile wide.
This mesa is considerably elevated, being just below the
summit of the mountain
(Q. 20, 21, 22.) Northwest end of mesa bears, from summit of this peak, S. 56° 25', the south end of it bears S.
46° E
On the east slope of this peak, at a point from
which station 12 of Pascoe's survey bears N. 36° 30' E 28,
87 chains distant from this point, the northwest end of the
mesa bears E. 56f° E and southeast bears S. 43° E. I
could see no other mesa.
Q. 23. On Wheeler's county map, the mesa is placed
about a mile and a half too far north. The topography of
this map shows about the extent of the mesa.
(Q. 24, 25, 26, 27.) This mesa is wrongly located on Contestants' Exhibits E, B, No. 1, and Exhibit H, as to direction and area.
Q. 28. With the exception of the Mesa of Huacupin,
Exhibit
(Herman's map) appears conventionally to represent broken ranges of mountains; and they are unooubtedly approximately connect, in their location upon the map.
(Q. 29, 30.) Same statement as to the mesa, as in preceding
answers; could see no mesa bearing to the northeast, from

G—

.

.

.

.

.,

H

this

summit.

[
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(Q 31-34.) Little Guatay appeared to have 600 or 700 acres
of valley land; Great Guatay about 1,200.
(Q. 35, 36, 37, 38.) Mitaragui is a narrow cafiada through
which the road runs to Julian; it lies a little east of north
from Samatagune; on the diseno it bears northwest; the
road ascends, going from Mitaragui north.
Q. 39. Unless a person leaves this canada, it would be
impossible to obtain a sufficient view of the country from
which to make a sketch of its approximate topographical
.

features.
Q. 40. Describe this canada, as to its width, abruptness
and height of its sides ?
A. Leaving Green Valley, you run about three quarters
of a mile.
The canada for that extent is about 10 or 12
chains wide; it then grows narrower, till it gets about half
chain wide, and then ceases.
After leaving the spot
marked Mitaragui, its sides are steep, precipitous spurs of
hills, covered with a growth of pine and oak timber
in

—

some places densely so.
(Q. 41, 42, 43.) The true position

of Laguna que se seca,
earth's surface, is east of the Cuyamaca Mountains.
the diseno I find it is south of the range marked Sierra

on the

On

de Cuyamaca.
(Q. 44, 45, 46.) There are 13 leagues in this tract, according to the scale of the diseno. The controlling landmarks
in this region of country are the Cuyamaca Mountain peaks,
Laguna que se seca, Cuyamaca Valley, and the Volcan range
of mountains.
Santa Ysabel peak, I think, is about the
same height as the Cuyamaca peaks. Volcan, I think, is
higher.
(Q. 47-52.) Explains the manner in which he would proaccording
ceed, if required to make a survey of this tract,
[Excepted to as
to the diseno and the report " of Ortega.
incompetent and immaterial.]
(Q. 54, 55.) He has always construed "colindante con," to
mean "bounded by, or adjoining."
Q. 56. Explains "canada" and "canon".
(Q. 57-64.) Proves signature of Pio Pico and Agustin
Olvera, of Claimants' Exhibit BB J. A. B., proceedings
'

'

—

Departamental Assembly, March 30th, 1846. The disthence
tance from Los Angeles to San Diego is 140 miles
The
to Mitaragui 50 miles, by the route Olvera traveled.
winter and spring of 1845-'46, was very rainy and stormy. I
was then mate of a vessel, on the coast of California,
(Q. 65, 66, 67.) I knew Don Abel Stearns from 1849 till
of

;

The body of the diseno
his death; knew his handwriting.
Bid the ivords "escala de cinco mil
is not written by him.
varas," under the scale, were written by Mr. Stearns.*
*

Compare statement of "Warner,

ante, p. 150,

Q. 25.
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(Q. 68, 69, 70.)

The writing on the margin

resembles that of Agustin Olvera;

my

of the diseno

opinion

is,

that

it is

his.*

The writing

in the body of the diseno is of
(Q. 75.) Reasons for this opinion, from
a peculiarity in all his writings, in the various ways in which
he forms the letter r (small letter), specifies examples on the
diseno.
(Q. 77-82.) Translates into English the nota on the left
margin of the diseno; sees no necessity of a surveyor to
make this diseno; gives the meaning and description of a
rancheria.
(Q. 82-84.) Proves signatures to proceedings of the Departmental Assemblv, March 23d, 1846, April 15th and
April 29th, 1846.
Q. 85. Cannot see any topographical features resembling
each other of Exhibit E and the diseno.

(Q. 71-76.)

John

J.

Warner.

Q. 86. Topographical sketch of Wheeler, Claimants' Exhibt CC-J. A. R,., appears to be a very accurate topographical map, from my knowledge of the country.
Q. 87. There is nothing laid down on this topographical
sketch, to indicate mesa of Huacupin or any other.
Q. 88. Finds located on the Pascoe survey, the places of the
diseno marked Guyamaca MountoAns, Laguna que se seca,
Yguai, Cuyamaca, Coscar, Pisclime, Pilcha, Mitaragui.
Q. 89. Erom his knowledge of the country, the report of
Ortega, and the diseno in this case, approves the location
made by the Pascoe survey.
Q. 90. I do not know of any tract of country that could
be located which would represent that diseno.
CROSS-EXAMINATION BY CONTESTANTS.

Q. 1. The title page of the Espediente resembles Olvera's
writing, but I do not think it is his.
Q. 2. In the Espediente, the petition, June 5, 1845, seems to
be in the handwriting of Lopez, but is signed with the true
signature of Olvera.
The entry on the margin signed Pico,
and dated June 10, 1845, appears to be Olvera's handiuriting
Q. 3. Looking at the marginal nota (of the diseno) the
petition and entry dated Angeles, May 8, in the Espediente,
I have examined the capital letters
and small letters r
in the documents referred to, and find them to correspond
in the matter of writing the same in each document (i. e.,
nota and petition;) in the body of the words, as to the letter
r, as in the word terreno; the letter p appears to have a
corresponding resemblance in the manner of writing.
The result of my comparison, in reference to the nota and

D

* Post, cross-examination, p. 165, Q.

Q.

2, 3.
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petition shows a great similarity, and they appear to have
been written by the same person.*
And the marginal note signed Pico, and the further entry in
said JEspediente, beariny date Angeles, May 8, 1845, appear in
the handwriting of Agustin Olvera.
Q. 4. In 1844, I was coming round Cape Horn, in the
early part of the year; was in Valparaiso, and did not get
to California till 1845, in February; remained here till November, 1846; was absent then for two years. In 1846 I
stayed mostly in Santa Barbara, Monterey and San

Francisco.

Q. 5. In your examination in chief, you have stated that
the words in Spanish, "escala de cinco mil vaeas," are in
the handwriting of Abel Stearns; do you make that statement still, or is that still your opinion?
A. Yes, sie.
It resembles very strongly the entry
under a scale which he gave me of the rancho Las Bolsas,
in Los Angeles county.
It is more neatly done, but

resembles it.
(Page 226 of testimony before the Surveyor-General.)
Q. 6. I have not now any writing of Abel Stearns or of

John

J.

Warner.

Look at Departmental State Papers, Naturalization,
Vol. 2, 1840-1846, at page 460, the entry of date August 27,
1844, and having the signature Juan J. Warner please
state if you know this handwriting.
A. Yes, sir; the document has the appearar^3 of having
been written by John J. Warner, the witness in this case.
(Q. 8, 9, 10, 11, 12, 13.) Witness details resemblances,
in particular letters, between this document and the diseno.
In four words of the former, the letter r resembles r in the
word Sierra of the diseno in fifteen instances, the letter r is
formed differently from the letters r in the word Sierra in
the diseno.
(Page 225 of testimony before the SurveyorGeneral.)
Q. 14. The saw-mill I find approximately laid down on
the Fox map (or Contestants' Exhibit F.)
Q. 15. I should estimate that the summit is about 1,500
feet higher than the saw-mill.
Q. 16. There is but little difference; if any, the saw-mill
is a little higher than the peak forming corner 12 of the
Pascoe survey.
Q. 17. From the summit of the highest peak I coidd see
distinctly Laguna Seca, Cuyamaca Valley, part of Geeen
Valley (the northeastern part), the outlines of the Guatay
Valleys, and extreme southern part of Valle de las Viejas.
Q.

7.

—

;

(Page 234, ib.)
Q. 18. I had a copy of Exhibit
"Francisco E. Lopez.

F

with

me ai

that time,
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and I noted the point Pokte-suelo when I arrived at it,
It is a range of
which is the Porte-suelo on the ground.
mountains forming the north end of the Valle de las Viejas,
which is from 200 to 250 feet lower than the range of mountains at its sides connecting the two ends of the Porte-suelo
range.
They are very rocky, steep, brushy and broken
mountains.
Q. 19. From the upper end of Guatay Valley, to " corner
9 " of Pascoe's map, as represented on Exhibit F (Fox map),
the distance is about five miles and a quarter. From the
head of Guatay Valley, it is across low spurs, for about one
mile and a half, into another small valley the road pretty
rough. I was told that this is known by the name of Harper's Valley.
Thence to station 9, runs up a narrow ravine

—

—a good road.

Station 9 is on a spur of the northwest slope of a mountain with a short steep ascent, and an equally short descent
It is the correct station on the ground.
into Green Valley.
Q. 20. On claimants' Exhibit CC, topographical sketch of
Wheeler, the word Porto-suelo, might be intended for the
ridge at the head of Harper's Valley, and if so, it is down
approximately correct; if intended for the Porte-suelo described in answer to Q. 18, it is wrong.
Q. 21. Mulkins is situated near the junction of Green

Valley and Canada Mitaragui.
Q. 22. ]n what sense do you use the word mesa, in your
testimony
this occasion.
A. / use it in the sense of gently sloping land upon the side
of a mountain
In its general term, as used, it may be a large flat-topped
mountain, or gently sloping on its sides, or gently sloping
from the foot of a mountain, or range of hills, connecting
with level ground below.
Q. 22. On this occasion, March, 31st last, 1 did not go on to
the mesa, but observed it from an eminence nearly southwest from station 12 of Pascoe's survey, and also from the
highest peak of the Cuyamaca Mountains, from both of
which I could see its full extent.
Q. 23. Have you ever been at places in that region, eastwardly from Mulkins', called Agua Caliente and Laguna
,

Grande ?
A. I have been to Milcuatay, going out from Guatay Valpassing through Pine Valley, and the foot of Agua Cal-

ley,

iente Mountain.

Q. 24. What do you estimate the altitude of your point of
observation, on the summit of the Cuyamaca peak, above
the apparent level of the mesa ?
A. From 2,000 to 2,200 or 2,300 feet.
Q. 25. Do you not know, amongst the people of that
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neighborhood, and men keeping stock of cattle, horses and
sheep on this mesa, that it is their habit and usage, to apply
the general term "mesa" to that whole section lying eastward from about one mile and a half from Mulkins', to the
distance

of

several

miles

in

the

direction of

Laguna

Grande, and northward, as well as southward, toward 8amatagune, for several miles, and that from year to year, for
several years past, it has been used by such men for grazing
stock?
A. I do not know what the people of that vicinity are in
the habit of calling the mesa.
Q. 26. Did your view comprehend as far as Pine Valley?
A. It did.
[ Cross-examination closed. ]

EE-EXAMTNATION BY CLAIMANTS.
Q.

1.

In the document, page 460, the writing with a

quill

pen does not show that difference in firmness between the
light and heavy strokes of letters, and as more writing is
done with a quill pen, the general character of the words
appear heavier; while in the diseno, the writing by a steel
pen is shown by the evenness of its execution.

APPENDIX NO.

III.

—LLTHOGEAPHS.
— Of Francisco Lopez.

QUESTION OP HAND WELTING
Plate

1.

JR.

the petition of Olvera for the grant of Ouyamaca,
of the Governor, contained in the Espediente.
.(See originals ante, pp. 135, 136.)
The petition is in the handwriting of Francisco R. Lopez.
Compare deposition of Olvera, ante, pp. 107, 114, Q. 18,
19, 20, 69, 70, 71; Exhibits, traced copies, E., L., M., ante,
pp. 135, 114; Exhibit X., photograph; also, deposition of
Reynolds, cross-examination, ante, pp. 165, 166, Q. 2, 3;
deposition of Downey, ante, p. 131, Q. 7, 8; deposition of
Shore, ante, p. 130, Q. 8.
The Order is in the handwriting of Olvera. Compare
Olvera, ante, p. 107, Q. 18, 19, 20, 69, 70, 71; make same
reference as last above, to depositions of Reynolds, Downey
and Shore, and to traced copies and photograph.

This

is

and the Order

Plate

II.

— Of Agustin Olvera.

This is order of reference of the Cuyamaca Grant to the
Committee on Public Lands. (See original Espediente, ante

[
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It is in the handwriting of Agustin Olvera. Comp. 138.)
pare ante, p. 107, Q. 20; Shore, p. 130, Q. 8; Downey, p.
131, Q. 7; Reynolds, pp. 165, 166, Q. 2, 3; -and Exhibit E,

traced copy, document dated May 8, 1846.
[This question, as to the handwriting of Lopez and
Olvera, arises from the deposition of John J. Warner, ante,
nota of the
p. 149, Q. 13, stating that the marginal notes
Diseno of Cuyamaca are in the handwriting of Agustin
Olvera.
Upon this subject, compare as above (Plate I and
II), and further as follows:
Deposition of Olvera, p. 107, Q. 1-16, 17.
Deposition of Shore, p. 130, Q. 9.]

—

Plate 111.

— Of John

J.

Warner.

This is his petition for naturalization, dated August 27,
J. A. R.,
1844, being lithograph of Contestants' Exhibit
filed in traced copy as well as photograph (which compare
his signature and handwriting in thi'sj^ are verified by
claimants' witness, "William P. Reynolds, ante, p. 166, Q.
This document is found in the archives, in the
7, et seq.
Surveyor - General's office, entitled Departmental State
Papers, Naturalization, Vol. 2, 1840-1846, p. 460. ComJ. A. R., photograph of pepare Contestants' Exhibit
tition for Los Putos rancho, ante p. 161, Q. 7, 8; and, also,
Diseno of Los Putos; both stated in deposition of Da Zaldo,
to be genuine handwriting of Warner.

U—

V—

Plate

IV.— Of Abel

Stearns.

This is the conclusion of a document found in the archives,
Departmental State Papers, Vol. 5, Books 1, 2, 3, 4, from
page 320 to 325, inclusive. The signature on the original
record is proved by Shore, p. 130, Q. 6
Downey, p. 130,
Q. 3; by Alfred Robinson (executor of Stearns), p. 131, Q.
4; the handwriting of the text, by Shore, p. 130, Q. 6; by
Robinson, p. 131, Q. 6; by Olvera, p. 113, Q. 68. See
traced copy of above document, being Contestants' Exhibit
N J. A. R. also, photograph,
J. A. R. of Diseno of
Santa Gertrudes rancho, drawn by Stearns for comparison
with each other, with Plate III, and with the Diseno itself
of the Cuyamaca Grant, as to the handwriting of Stearns.
;

—

;

W—

—

CONCLUSION.
For the purpose of a more complete inspection and comparison, contestants have filed as Exhibits of the Disefio,
1st, the lithograph accompanying
2d, traced copy, E J.
;

—

-J
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X—

J. A. E.
A. E.; 3d, a photograph,
See Testimony of
Warner, Ohr era, and Eeynolds. And particularly compare
Warner, p. 150, Q. 25, with Eeynolds, p. 164, Q. 67, in
chief, and p. 166, Q. 5, cross-examination
also, De Zaldo,
Perhaps
p. 161, Q. 7, with Eeynolds, next preceding.
one of the most decisive tests is furnished by Plate III, in
the petition for naturalization, as compared with the Diseno
of Cuyamaca, ante, p. 166, Q. 8-13, testimony of Eeynolds
page 225 before Surveyor-General), in the following
(
paragraph
In four of the words of the petition (Plate III) the letter
Sierra " of the Diseno of
r resembles r in the word
;

'

'

Cuyamaca

in fifteen instances the letter r is formed differently from the letter r in the word "Sierra" in the Diseno.
It is thought the reader, less hasty in his judgment, may
fail to detect the slightest resemblance, as seen by Eeynolds
and De Zaldo, between the letter r or any other letter of
this undisputed handwriting of Warner (Plate III) and
this

;

Diseno of Cuyamaca.
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