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GENERAL LAWS — STATE OF COLORADO - PAGE 515, CHAPTER L.
[Revised Statutes, Chapter XLV.]

1372. SECTION 1. All persons who claim, own, or hold a possessory right or title to any land or
parcel of land within the boundary of the State of Colorado, as defined in the Constitution of said State,
when those claims are on the bank, margin, or neighborhood of any stream of water, creek, or river, shall
be entitled to the use of the water of said stream, creek, or river, for the purpose of irrigation, and making
said claims available to the full extent of the soil for agricultural purposes.

1373. SEC. 2. When any person owning claims in such locality has not sufficient length of area
exposed to said stream to obtain a sufficient fall of water to irrigate his land, or that his farm, or land used
by him for agricultural purposes, is too far removed from said stream, and that he has no water facilities
on those lands, he shall be entitled to the right of way through the farms or tracts of lands which lie
between and said stream, or the farms or tracts of land which lie above and below him on said stream, for
the purposes hereinbefore stated.

1374. SEC. 3. Such right of way shall extend only to a ditch, dike, or cutting, sufficient for the
purpose required.

1375. SEC. 4. In case the volume of water in said stream or river shall not be sufficient to supply
the continual wants of the entire country through which it passes, then the County Judge of the county
shall appoint three commissioners as hereinafter provided, whose duty it shall be to apportion, in a just
and equitable proportion, a certain amount of said water upon certain or alternate weekly days to different
localities, as they may in their judgment think best for the interest of all parties concerned, and with due
regard to the legal right of all; provided, that this section shall not apply to persons occupying land on
what is known as Hardscrabble Creek, a tributary of the Arkansas River, but upon said stream; the
owners of the ranch known:as the Hardscrabble Ranch, their successors and assigns; shall have the
exclusive right to all water in said Hardscrabble Creek, down said stream to the north line of said
Hardscrabble Ranch; provided, there is not any more water in said stream, at the above named line, than
would be required to irrigate one hundred and sixty acres of land.

1376. SEC. 5. Upon the refusal of the owners of tracts of land or lands, through which said ditch
is proposed to run, to allow of its passage through their property, the person or persons desiring to open
such ditch may proceed to condemn and take the right of way therefore, under the provisions of chapter
thirty-one of these laws concerning eminent domain.

1377. SEC. 6. All persons on the margin, brink, neighborhood, or precinct of any stream of
water, shall have the right and power to place upon the bank of said stream a wheel, or other machine for
the purpose of raising water to the level required for the purpose of irrigation, and the right of way shall
not be refused by the owner of any tract of land upon which it is required, subject of course to the like
regulations, as required for ditches, and laid down in sections hereinbefore enumerated.

1378. SEC. 7. The owner or owners of any ditch for irrigation or other purposes, shall carefully
maintain the embankments thereof, so that waters of such ditch may not flood or damage the premises of
others.

1379. SEC. 8. Nothing in this chapter contained shall be so construed as to impair the prior
vested rights of any mill or ditch owner, or other person, to use the waters of any such watercourse.

1380. SEC. 9. The commissioners, provided for by section four of this chapter, shall not be
appointed until at least six days previous notice shall have been given to parties in interest, by posting
notices of the time and place when and where such appointment will be made, in at least five public
places within the region watered by said stream.

1381. SEC. 10. Any ditch company constructing a ditch, or any individual having ditches for
irrigation, or for other purposes, wherever the same be taken across any public highway, or public
traveled road, shall put a good substantial bridge, not less than fourteen feet in breadth, over such
watercourse where it crosses said road.

1382. SEC. 11. When any such ditch or watercourse shall be constructed across any public
traveled road, and not bridged within three days thereatfter, it shall be the duty of the supervisor of the
road district to put a bridge over said ditch or watercourse, of the dimensions specified in section ten of
this chapter, and call on the owner or owners of the ditch to pay the expenses of constructing such

bridge.

Page 21 of 136



1383. SEC. 12. If the owner or owners of such ditch refuse to pay the bill of expenses so
presented, the supervisor may go before any Justice of the Peace in the township or precinct, and make
oath to the correctness of the bill, and that the owner or owners of the ditch refuse payment, and
thereupon such Justice of the Peace shall issue a summons against such owner or owners, requiring him
or them to appear and answer to the complaint of such supervisor, in an action of debt for the amount
sworn to be due, such summons to be made returnable, and served, and proceedings to be had thereon,
as in other cases; and in case judgment shall be given against such owner or owners, the Justice shall
assess, in addition to the amount sworn to be due as aforesaid, the sum of ten dollars, as damages
arising from the delay of such owner or owners, such judgment to be collected as in other cases, and to
be a fund in the hands of the supervisor of roads, for the repairs of roads in such precinct or district.

An Act to prevent the waste of water during the irrigating season.
[Session Laws, 1876.]

1385. SECTION 1. The owner of any irrigating or mill ditch shall carefully maintain and keep the
embankment thereof in good repair, and prevent the water from wasting.

1386. SEC. 2. During the summer season it shall not be lawful for any person or persons to run
through his or their irrigating ditch any greater quantity of water than is absolutely necessary for irrigating
his or their said land, and for domestic and stock purposes; it being the intent and meaning of this section
to prevent the wasting and useless discharge and running away of water.

1387. SEC. 3. Any person who shall willfully violate any of the provisions of this Act shall, on
conviction thereof before any Court having competent jurisdiction, be fined in a sum not less than one
hundred ($100) dollars. Suits for penalties under this Act shall be brought in the name of the people of
the State of Colorado.

SYNOPSES OF ACTS.

Passed by the Legislature of California, relating to watercourses and their use for
irrigation by the people and by corporations.

[May 15, 1854. Statutes 1854, p. 76]

This Act creates a Board of Water Commissioners and the office of Overseer in
each township of the several counties of this State, to regulate watercourses within their
respective limits.

Section 1. Specifies the Counties of San Diego, San Bernardino, Santa Barbara,
Napa, Los Angeles, Solano, Contra Costa, Colusa, and Tulare

Section 3. The duties of the Commissioners shall be to examine and direct such
watercourses and apportion the water thereof among the inhabitants of their district,
determine the time for using the same, and upon petition of a majority of the persons
liable to work upon ditches, lay out and construct ditches, as set forth in such petitions.
No authority is given in this Act for diversion or appropriation of water for irrigation by
individuals or corporations independent of the action of the Boards of Water
Commissioners, and it has no reference to the use of water for mining purposes. See
Section 15.

[February 19, 1857. Statutes 1857, p. 29.]

This Act amends the law of 1854 as to the counties in which it shall operate,
adding San Luis Obispo and Santa Cruz Counties and excluding San Bernardino.
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[April 28, 1860. Statutes 1860, p. 335.]
This Act amends Section 15 of the Act of May 15, 1854.

[February 21, 1861. Statutes 1861, p. 31.]
This Act also adds Tehama and Sonoma Counties.

[April 10, 1862. Statutes 1862, p. 235.]
This Act amends Sections 2, 3, and 14 of the Act of May 15, 1854.

SAN BERNARDINO COUNTY.

[May 15, 1854. First Act.]

[March 6, 1857. Statutes 1857, p. 63.]
By the law of March 6, 1857, San Bernardino County was excepted from the
operation of the law of May 15, 1854. This law, however, differs but little from the
former law, either in form or principle.

[April 12, 1859. Statutes 1859, p. 217.] -
The law of April 12, 1859, amended Section 11 of the previous Act so as to
prevent an unequal distribution of water and prevent fraud therein.

[February 18, 1864. Statutes 1863-64, p. 87.]
This law of February 18, 1864, repealed the previous laws and became a
substitute therefore, providing for greater efficiency in the management of the ditches
and distribution of water.

[February 14, 1866. Statutes 1865-6, p. 93.]

The law of February 14, 1866, amended sections two, four, and sixteen of the
previous Act, in order that redistribution of water could be made in certain cases, and
the time determined for using the water by irrigators; also, for keeping the ditches in
better condition, and preventing the improper use of water by persons when not
authorized to use the water.

No other county in the State has so complete and satisfactory a law on the
subject of irrigation as San Bernardino County, and with some modifications to extend
water privileges to new settlers and enforce the economical use of water by the present
users, such a law could be made applicable to the wants of irrigators in any county of
the State.
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LOS ANGELES COUNTY.

[May 15, 1854]

[April 1, 1864. Statutes 1863-4, p. 289.]
Water franchise to P. Banning for supplying Camp Drum and Town of Wilmington
with water for domestic uses and irrigation.

[March 10, 1874. Statutes 1873-4, pp. 312 t0 318.]
An Act to promote irrigation in Los Angeles County. Section fourteen repeals all
Acts inconsistent with the provisions of this Act, so far as relates to the County of Los
Angeles, except as to Los Angeles River and City of Los Angeles, which are excepted
by section thirteen.

[March 20, 1878. Statutes 1878, p. 374.]

An Act to provide for and regulate irrigation in Township of Los Nietos, in the
County of Los Angeles. The scope of this Act is not very different in principle from the
laws of 1854 and 1874, just referred to, but is more particular in pointing out the duties
of officers, and what irrigators have to do in acquiring water rights and using the water
for irrigation. While this law repeals all former laws as to the Township of Los Nietos,
Section 23 extends the privilege of this Act to ‘any other township in the county desiring
to avail themselves of its provisions, and points out the mode of proceeding.

CITY OF LOS ANGELES.

[April 2, 1870. Statutes 1769-70, p. 645.]
Concerning watercourses in the City of Los Angeles.

[April 2, 1870, p. 702.]
Act creating a Board of Water Commissioners in the City of Los Angeles, defining
their powers and duties.

[January 19, 1872. Statutes 1871-2, p. 30.]
Repealing last Act, and conferring the powers and duties of Board of Water
Commissioners on Mayor and Common Council.

[February 20, 1872. Statutes 1871-2, p. 128.]
Sections 2, 3, and 4 of Act amending the charter of the City of Los Angeles
confers upon the Mayor and Common Council control over zanjas, watercourses,
ditches, and canals within the city limits.

[March 26, 1874. Statutes 1873-4, p. 633.]

Section 1 of Article 2 of Act amending the charter of the City of Los Angeles,
relates to watercourses and the control thereof within the city limits.
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[April 1, 1876. Statutes 1875-6, p. 692.]
City charter again amended, and Section 1 of Article 2 defines the rights and
powers of the city over Los Angeles River, and the distribution of water within the city
limits.

TULARE COUNTY.

[March 15, 1864.]

[Statutes 1863-64, p. 167.]
This Act creates a special Board of Commissioners for constructing a canal for
irrigation and drainage purposes from the Kaweah River to a point near the town of
Visalia.

[April 4, 1864. Statutes 1863-4, p. 375.]
Creates a Board of Water Commissioners for Tulare County, defines their
powers and duties, and by Section 12 repeals all Acts of a general character conflicting
with the provisions of this Act, so far as Tulare County is concerned.

[March 20, 1866. Statutes 1865-6, p. 313.]
This Act is amendatory of the preceding Act, amending Sections 2, 3, 4, 5, 6, and
7. It recognizes the existence of ditches, and the ownership thereof, aside from the
public ditches provided for by the Acts of 1854 and 1864, by subjecting them to the
control of the Board for the equitable distribution of the water.

[March 7, 1868. Statutes 1867-8, p. 112.]

This Act permits and provides for the private and company ownership of ditches
for irrigation, subject to supervision by the Bard of Water Commissioners to prevent
waste, and from whom permission to construct the ditch must first be obtained, and by
whom the quantity of water to be used therein must be determined. This Act repeals
the Acts of April 4, 1864, and March 20, 1866.

[April 1, 1872. Statutes 1871-2, p. 945.]
This Act, though entitled “An Act to promote irrigation,” applies equally to
drainage. lIts operation is prohibited in Fresno, Kern, Tulare, and Yolo Counties. It does
not repeal any prior laws passed for special counties.

[March 20, 1876. Statutes 1875-6, p. 547.]

“An Act concerning water ditches and water privileges for irrigation, mining, and
manufacturing purposes in Fresno, Tulare, and Kern.” It repeals all Acts and parts of
Acts in conflict with it. Like the Act of March 7, 1868, it permits the construction of
private and company ditches, but gives the Board of Supervisors, instead of a Board of
Water Commissioners, the authority to grant permission and declare the quantity of
water which may be used.
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FRESNO.

[April 2, 1866. Statutes 1865-6, p. 777.]

This Act creates a Board of Water Commissioners for Fresno County, authorizing
them to establish irrigation districts, appoint Overseers, lay out ditches, and determine
the quantity of water to be used, see that it is properly used to prevent waste, and that
the ditches are kept in good repair. This Act repeals all Acts of a general character, so
far as they affect Fresno County.

[March 29, 1876. Statutes 1876-6, p. 547.]
See reference to this Act under head of Tulare County.

[March 25, 1878. Statutes 1875-6, p. 468.]

This Act created an irrigation district known as the “West Side Irrigation District,
and relating to the Counties of San Joaquin, Stanislaus, Merced, and Fresno. By
Section 41 of this Act, the State not only gave the right of way over State land for the
contemplated canal, and provided for the condemnation of other lands required, but
“dedicated and set apart for the uses and purposes of the canal, all waters and water
rights belonging to the State within the district necessary for said purposes.”

”

KERN COUNTY.

[April 2, 1866. Statutes 1865-6, p. 796. Statutes 1875-6, p. 547.]

This county was erected out of the territory of Tulare and Los Angeles Counties,
and for the portions thereof as taken from the respective counties the laws on the
subject of irrigation remained unchanged until March 29, 1876, when the county came
under the same provisions as Tulare and Fresno above referred to in the matter of
irrigation.

[April 1, 1872. Statutes 1871-, p. 945.]
From the operation of the Act of April 1, 1872, Kern County was specially
excepted, as well as Fresno, Tulare, and Yolo Counties.

[March 29, 1876. Statutes 1875-6, p. 499.]
Special Act passed for improving a portion of King’s River, and the construction
of booms in the river for logging purposes.
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COLUSA COUNTY.

[May 15, 1854. First Act.]

[March 26, 1866. Statutes 1865-6, p. 451.]
Special Act for construction of canal, in Colusa, Yolo, and Solano Counties.

TEHAMA COUNTY.

[February 21, 1861. Statutes 1861, p. 31.]
By this Act Tehama County was brought under operation of the law of May 15,
1854, in relation to the use of water for irrigation, and the means for conducting the
same.

[March 30, 1872. Statutes 1871-2, p. 732.]
This Act applied specially and only to Tehama County, and is supplemental to
the Act of April 2, 1870 (Statutes 1869-70, p. 660), providing for the “incorporation of
canal companies, and to provide for the construction of canals and ditches.”

SONOMA COUNTY.

[February 21, 1861. Statutes 1861, p. 31.]
By this Act Sonoma County was brought under the operation of the law of May
15, 1854, in relation to the use of water for irrigation and the construction of canals for
conducting the same, and no law has since been passed modifying its application to
Sonoma County.

SAN DIEGO, SANTA BARBARA, NAPA, SOLANO, CONTRA COSTA, SANTA CRUZ,
AND SAN LUIS OBISPO COUNTIES.

[May 15, 1854. Statutes 1854, p. 76.]
This Act applies to these counties, and without subsequent change.
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YOLO COUNTY.

[March 26, 1866. Statutes 1865-6, p. 451.]
Act to develop the agricultural interest of, and to aid in the construction of a canal
for irrigation and inland trade in the Counties of Yolo, Colusa, and Solano.

[April 1, 1872. Statutes 1871-2, p. 945.]
Act to promote irrigation. Yolo, Fresno, Kern, and Tulare, excepted from its
operation.

YUBA COUNTY.

[April 2, 1866. Statutes 1865-6, p. 812.]
Act authorizing certain parties named therein to construct a watercourse for
irrigation and motive power from the Yuba River to Marysville.

SISKIYOU COUNTY.

[March 31, 1866. Statutes 1865-6, p. 609.]
Act creating a Board of Water Commissioners and defining their powers and
duties. This Act is of the same general character as the laws of other counties
amending the first law of 1854.

SAN FRANCISCO.

[Two Acts of May 3, 1852. Statutes 1852, pp. 171 and 200.]
First Act provides for the incorporation of water companies. Second ratifies the
ordinance of June 11, 1851, for introducing water into the City of San Francisco.

[Two Acts of March 18, 1858. Statutes 1858, pp. 73 and 75.]

First Act ratifies ordinance of March 19, 1856, authorizing the Mountain Lake
Water Company to introduce fresh water into the city, but prohibiting any construction of
said Act from impairing any rights of the San Francisco City Waterworks.

Second Act ratifies ordinance of August 6, 1857, authorizing the San Francisco
City Waterworks to introduce pure fresh water into the City and County of San
Francisco for fire, municipal, and other purposes.

[April 22, 1858. Statutes 1858, p. 218.]
General Act for the incorporation of water companies to supply any city and
county or any cities or towns in this State, or the inhabitants thereof, with pure fresh
water.
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[April 23, 1858. Statutes 1858, p. 254.]
Act authorizing the owners of the Spring Valley Waterworks to lay down water
pipes and furnish water for fires and other municipal uses.

[April 11, 1859. Statutes 1859, p. 209.]
Act amendatory of the preceding Act, guarding against interference with other
water or gas pipes, or with the right of the Mountain Lake Water Company, or the San
Francisco Waterworks Company.

[April 24, 1861. Statutes 1861, p. 228.]
This Act amends Section 2 of the Act of April 22, 1858, and directs the mode of
procedure in acquiring lands, water, reservoirs, etc., for supplying pure fresh water to
the inhabitants of any city or town in the State.

[May 18, 1861. Statutes 1861, p. 533.]
Act for the protection of water companies and to prevent the destruction of
waterworks and the fraudulent use of water.

[April 8, 1863. Statutes 1863, p. 225.]
Act extending the rights and privileges of the San Francisco City Waterworks
Company and releasing said company from the payment to the city of five per cent of its
gross earnings.

[April 27, 1863. Statutes 1863, p. 745.]
Act provides for the consolidation of three companies organized to supply San
Francisco with pure fresh water, viz.: Glas and Salinas Water Company, Crystal Springs
Water Company, and the Spring Valley Waterworks.

[March 30, 1874. Statutes 1873-4, p. 807.]
Act authorizing the City and County of San Francisco to provide and maintain
public waterworks for said city and county, and to condemn and purchase private
property for that purpose.

[March 1, 1876. Statutes 1875-6, p. 82.]
Act to establish water rates in the City and County of San Francisco.

[March 27, 1876. Statutes 1875-6, p. 501.]
Act to authorize the City and County of San Francisco to provide and maintain
public waterworks for said city and county, and to condemn and purchase private
property for said purpose.

[April 3, 1876. Statutes 1875-6, p. 706.]
Act amendatory of and supplementary to Act of March 1, 1876.

[January 22, 1880. Statutes 1880, p. 1.]
Act repealing Act of March 27, 1876, which provided for acquiring and
maintaining public waterworks in the City and County of San Francisco.
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ARTESIAN WELLS.

[March 18, 1876. Statutes 1875-6, p. 331.]
This Act regulates artesian wells, to prevent waste and damage by overflow
thereof in Santa Clara and Los Angeles Counties.

[March 9, 1878. Statutes 1877-8, p. 195.]
This Act regulates, generally, the use of artesian wells, and to prevent the waste
of subterranean waters in this State.

DISTRICT SYSTEM.

Acts passed authorizing the organization of districts for irrigation:

[April 1, 1872. Statutes 1871-2, p. 945.]
This is the first law bearing upon district organization for irrigation. Its application
in Fresno, Kern, Tulare, and Yolo was prohibited by Section 26 of the Act.

[March 10, 1874. Statutes 1873-4, p. 312)]
This Act establishes the district system of irrigation for Los Angeles County, and
repeals the Act of May 15, 1854, as to said county.

[March 20, 1878. Statutes 1878, p. 374.]
This Act creates a special district and law for Los Nietos, in Los Angeles County,
but also, by Section 23, permits the creation of other districts in the same county, to be
governed by the same law.

THE ORGANIZATION OF CORPORATIONS FOR IRRIGATION PURPOSES.

[April 22, 1850. Statutes 1850, p. 347.]
This Act authorizes the creation of corporations for the specific purposes named
in the Act, but does not embrace irrigation.

[May 14, 1862. Statutes 1862, p. 540.]

This is the first Act which, in express terms, allows corporations to be organized
for engaging in irrigation as a business. It increases the topics referred to in Chapter 5
of the Act of April 22, 1850, p. 347; May 3, 1852, p. 171; of April 14, 1853, p. 87; of May
18, 1853, p. 251; of April 30, 1855, p. 205; of April 22, 1858, p. 218, and includes
irrigation.

Section 5 of this Act has been amended at various times, as to the counties to
which it may or may not apply, viz.: Statutes 1865-6, pp. 53 and 605; 1867-8, p. 134;
1871-2, p. 732.
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[April 2, 1870. Statutes 1869-70, p. 660.]
This Act repeals the Act of April 14, 1853, and is a substitute therefore, applying
to the same special topics, but making modifications therein and omitting the exceptions
as to the particular counties named in the Act of April 14, 1853.

[April 4, 1870. Statutes 1869-70, p. 822.]

This Act relates to corporations formed for trading, manufacturing, mechanical, or
other lawful business or purpose, subjecting them to the duties, conditions, and
liabilities imposed therein, and by certain sections of the Act of April 14, 1853, and of all
other Acts amending the sections named.

WATER RIGHTS BY APPROPRIATION UNDER THE CIVIL CODE.

Sections from 1410 to 1422, inclusive, took effect January 1, 1873, provide
specific rules for the appropriation of water and have not been amended.

But while their application would seem to be general to all parts of the State, we
find that Section 19, Subdivision 6, of the Political Code, makes this exception, viz.: “All
Acts creating or regulating Boards of Water Commissioners and Overseers in the
several townships or counties of the State,” remain unaffected by either of the Codes.

[March 27, 1872. Statutes 1871-2, p. 622.]
Act put into effect by the provisions of the Civil Code relative to water rights.

GENERAL LAW FOR ESTABLISHING WATER RATES FOR IRRIGATION.

[March 26, 1880. Statutes 1880, p. 16.]
Act authorizing Boards of Supervisors of the counties in which water is sold for
irrigation to fix the rates at which water shall be sold.

WATER AND WATER RIGHTS AS DECLARED BY THE CONSTITUTION.
ARTICLE XIV.

SECTION 1. The use of all water now appropriated, or that may hereafter be
appropriated, for sale, rental, or distribution, is hereby declared to be a public use, and
subject to the regulation and control of the State, in the manner to be prescribed by law;
provided, that the rates or compensation to be collected by any person, company, or
corporation in this State for the use of water supplied to any city and county, or city or
town, or the inhabitants thereof, shall be fixed, annually, by the Board of Supervisors, or
city and county, or City or Town Council, or other governing body of such city and
county, or city or town, by ordinance or otherwise, in the manner that other ordinances
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or legislative acts or resolutions are passed by such body, and shall continue in force for
one year and no longer. Such ordinances or resolutions shall be passed in the month of
February of each year, and take effect on the first day of July thereafter. Any Board or
body failing to pass the necessary ordinances or resolutions fixing water rates, where
necessary, within such time, shall be subject to peremptory process to compel action at
the suit of any party interested, and shall be liable to such further processes and
penalties as the Legislature may prescribe. Any person, company, or corporation
collecting water rates in any city and county, or city or town in this State, otherwise than
as so established, shall forfeit the franchises and waterworks of such person, company,
or corporation to the city and county, or city or town, where the same are collected, for
public use. .

SEC. 2. The right to collect rates or compensation for the use of water supplied
to any county, city and county, or town, or the inhabitants thereof, is a franchise, and
cannot be exercised except by authority of and in the manner prescribed by law.

WATER RIGHTS UNDER UNITED STATES LAW.

[July 26, 1866, Section 2339, R. S ]

Whenever by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and the same
are recognized and acknowledged by the local customs, laws, and the decisions of
Courts, the possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of ditches and canals for
the purposes herein specified is acknowledged and confirmed; but whenever any
person, in the construction of any ditch or canal, injures or damages the possession of
any settler on the public domain, the party committing such injury or damage shall be
liable to the party injured for such injury or damage.

DESERT LAND ACT — WATER FOR RECLAMATION.

[March 3, 1877. Vol. 19, Statutes U. S., p. 377.]

The right to use of water for the reclamation of desert lands, in accordance with
the provisions of an Act approved March 3, 1877, shall depend upon bona fide proper
appropriation; and such right shall not exceed the amount of water actually
appropriated, and necessarily used for the purpose of irrigation and reclamation; and all
surplus water over and above such actual appropriation and use, together with the
water of lakes, rivers, and other sources of water supply upon the public lands and not
navigable, shall remain and be held free for the appropriation and use of the public for
irrigation, mining, and manufacturing purposes, subject to existing rights.
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WATER RIGHTS FOR IRRIGATION — CONCLUSIONS DRAWN FROM REVIEW OF
THE STATE LAWS.

The following articles on the subject of irrigation, as governed by the laws of
California, were contributed for the Record-Union, but are included in my report, at the
request of the Governor, for general information on the subject; also an article from the
State Engineer, William Ham. Hall, given in explanation of said officer’s views, as
embodied in his report, and for the purpose of showing the importance of legislative
action on the subject for the future welfare of the State.

[First article, published July 10, 1882.]

WHAT HAS THE LEGISLATURE OF CALIFORNIA DONE IN THE MATTER OF IRRIGATION?

The Legislature of California has legislated on four different methods of irrigation.

First, for the control of watercourses, the building of canals or ditches, and the distribution of the
water for the people in the counties where irrigation was considered necessary. This law was passed
May 15, 1854, and can be found on page seventy-six of the statutes of that year, and was applied to the
Counties of San Diego, San Bernardino, Santa Barbara, Napa, Los Angeles, Solano, Contra Costa,
Colusa, and Tulare, the present County of Kern being then included in Los Angeles and Tulare, and
governed, as to irrigation, by the same law.

This law, as to Los Angeles County, was never modified or repealed until March 10, 1874, (Stat.,
p. 312); and as to Tulare County, for one line of canal, a special Board of Commissioners was created
March 15, 1864 (Stat., p. 167), independent of the Board created by the Act of 1854, but for the county
generally on April 4, 1864 (Stat., p. 375), a law modeled after the law of 1854, though modifying it
somewhat, was passed. Again, on the twentieth of March, 1866 (Stat., p. 313), the law of April 4, 1864,
was amended. Thus the law of April 4, 1864, as amended, applying to Tulare County, and the law of May
15, 1854, applying to Los Angeles County, pointed out the only mode of irrigation applicable to the
territory out of which Kern County was created on the second of April, 1866 (Stat., p. 777).

So careful was the Legislature, or rather the representatives of Tulare County, to guard against
the introduction or recognition of any other mode of irrigation in the county, that Section 12 of the Act of
April 4, 1864, provided that “all Acts of a general character conflicting with the provisions of this, so far as
applicable to the County of Tulare, are hereby repealed,” thus guarding effectually against allowing
corporations to operate in the county under the assumption that they had authority given them under the
Act of May 14, 1862 (Stat., p. 540), which was the second law providing for irrigation.

Again, so careful were the representatives of Kern that when the law of April 1, 1872 (Stat., p.
945) — the third law providing for irrigation — was passed, allowing districts susceptible of one mode of
irrigation to be created, Kern, as well as Fresno, Tulare, and Yolo Counties, were excepted from its
operation. (See Section 26, Stat., p. 948.)

Again, when the fourth mode of providing for irrigation was created by the adoption of the Codes
(see Civil Code, Sections 1410 to 1422), Section 19 of the Political Code expressly said that “nothing in
either of the four Codes affects any of the provisions of the following statutes,” viz.: (Subdivision 6) “All
Acts creating or regulating Boards of Water Commissioners and Overseers in the several townships or
counties of the State.”

This brings us up to the last law passed on the subject of irrigation for Kern County, viz.: the Act
of March 29, 1876 (Stat., p. 547), which does not differ materially from the previous Acts, except that it
changes the organization controlling the watercourses from a Board specially elected for that purpose to
the Board of Supervisors, who have general charge of all county matters. This shows that the county did
not intend to lose control of its water rights, the prevention of waste and the economical and equitable
distribution of the water for the general good of its people.

Following this, the next Legislature memorialized Congress, by joint resolution, passed March 6,
1878 (Stat., p. 1070), “to reserve from sale, or grant no exclusive ownership in” all streams of sufficient
magnitude to supply more than one family, so that the water might be free and *for the common use of all
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the inhabitants for the natural purposes of drinking and washing for man and domestic beasts, for
irrigating the soil, and for mining purposes.”

Of what use would a memorial like this have been if the State had already allowed private
appropriation to seize or absorb, under corporate control, the waters of this State capable of being utilized
for irrigation? t clearly shows that the people of the State, expressing their will through the Legislature,
did not consider that they had granted away their right to control the waters of the State for the general
good, or that corporate interests had become paramount in controlling the watercourses. Following up
this line of action, the Constitutional Convention, by Article 14, Section 1, declared: “the use of all water
now appropriated, or that may hereafter be appropriated for sale, rental, or distribution, is hereby declared
to be a public use, and subject to the regulation and control of the State in the manner to be prescribed by
law.” This emphatic declaration, that the use of all the water of the State is a public use, was ratified by
the people, and the manner of its use is not left to laws of the past, but, in the language of the
Constitution, is to be prescribed by law. Where, then, are vested rights over the control of water, and
rights by prescription, so loudly asserted by corporations? As though either principle could prevail against
the sovereign (the State) when the very Act granting them an existence (Stat. 1850, p. 350, Section 30)
declares that “the Legislature may, at any time, amend or repeal this Act, and dissolve all corporations
created under it.”

The creature is not above the creator, and the commonly expressed fear of corporations or other
organizations in controlling the waters of the State to the detriment of the people, only argues the
imbecility of the people in not regulating the matter through the Legislature to suit themselves, or in not
forcing the Supervisors, or Boards of Water Commissioners in counties where such organizations are
provided for regulating the distribution of waters, to discharge their duties according to the present laws.

But not to speculate upon what Legislatures may or can do in the future, so that the greatest
benefit from the use of water may be extended to the greatest number, the question naturally arises, how
many of the present organizations in Kern County, or in the other counties in which similar laws exist,
have been formed under either or any of the laws referred to for the distribution of water in such counties,
or are operating in accordance with the provisions of these laws? If they are not so organized, by what
right do they claim the use of water as against other users? For this is not a case in which the principle of
“first in time first in right” prevails, but where first in time, in compliance with the law provided for the
subject-matter in that county, prevails.

The confusion and misunderstanding of the principles which, in my opinion, govern the
distribution of water for irrigation purposes in those counties named in the Act of May 15, 1854, and
kindred laws, arises from the supposition that any man could take water wherever he might find it, for any
purpose, provided he did not interfere with his neighbor. This was the common rule in the mines, and
when the miners left the mountains to make homes for themselves and families in the valleys, they
naturally adopted the same rules they had learned in the mines, not knowing that different laws had been
provided for regulating the use of water in the valleys, where irrigation was and will become more and
more essential as our population increases. The two modes of regulating the use of water are
necessarily different, and Mexico, from whom we secured this territory, has long been using both modes,
one for the mines and the other for agriculture, but never allowed the law for regulating water in the mines
to operate where its use was necessary for farming. Hence, we notice that our legislators, as early as
1854, by adopting the Mexican rules for irrigation, prohibited the customs of the mines in using the
watercourses, from gaining any foothold in the agricultural counties.

But as they principal business in early days in this State was mining, all the decisions of our
Courts related to the use of water in the mines, and not one can be found which takes up and discusses
the use and regulation of water for irrigation purposes in the agricultural counties under the Act of 1854,
and kindred laws specially provided therefore in the counties named.

Precedent is so powerful a principle with our Courts, that instead of recognizing the fact that it is
as impossible for the customs and laws of miners, concerning the use of water, to operate harmoniously
with the irrigation law of 1854, in the same county, as it is for oil and water to unite, they are constantly
trying to find some analogous principle in them governed by these old decisions that will permit
corporations or individuals, as first appropriators, to control the watercourses of the State, without
recognizing the fact that this is a growing State, and that the laws and the decisions must keep pace to
some extent with the increasing wants of the people.

The sooner this water questions is settled by legislation and legal construction on broad and
liberal principles, which will keep the control of the water where it properly belongs, viz.: with the people,
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so that it can be distributed anywhere and at any time in proportion to the wants of the people, when they
have provided the necessary ditches, canals, and reservoirs, to utilize it economically, the better it will be
for all. The laws on this subject must be sufficiently elastic to meet the increasing wants of the people;
and there would be no more sense in restricting the distribution of water to the present users than there
would to pass a law that no one should be allowed to raise wheat in California except those at present
engaged in that business.

[Second Article.]

IRRIGATION — WHEN AND HOW DID CORPORATIONS ACQUIRE ANY RIGHT TO ENGAGE IN
IRRIGATION.

A corporation is the creature of law and can only engage in such business as the Legislature
specially designates or permits. The first law authorizing the creation of corporations in California was
passed April 22, 1850 (Stat., pp. 347-376), and is divided into nine chapters. Chapter 1 relates to their
general powers and the mode of conducting the business of corporations. Then follows in the succeeding
chapters a specification of the particular kind or character of occupation in which they are permitted to
engage, with the necessary rules for regulating the same. Chapter 2 applies to insurance companies;
Chapter 3 applies to railroads; Chapter 4 to turnpike or plank roads; Chapter 5 to manufacturing, mining,
mechanical, or chemical purposes; Chapter 6 to telegraph companies; Chapter 7 to bridge companies;
Chapter 8 to religious and other associations or societies; Chapter 9 to steam navigation companies. No
other topics were there named as subject to the control of corporations, and you will notice that water is
not one of them; and the necessity for controlling its use cannot be inferred or implied in connection with
any of the topics named, except that of mining. It then becomes important and interesting to notice the
various changes which led up to the exercise of any corporate control over water for irrigation purposes in
connection with agriculture. You will notice that Chapter 5 contains only four topics.

But on April 14, 1863 (Stat., p. 87), this chapter was modified by extending the exercise of
corporate powers over two other topics, viz.: “engaging in any species of trade,” or “commerce, foreign or
domestic” — making, so far, six topics. Next, on April 30, 1855 (Stat., p. 205), another modification
occurred, embracing two new topics, viz.: “wharfage and dockage” — making eight topics. Next, on April
22, 1858 (Stat., p. 218), corporate powers were extended to “water companies for supplying any city and
county, or any city or towns in this State, or the inhabitants thereof, with pure, fresh water” — making nine
topics. But prior to this Act of 1858 the Legislature did, on May 3, 1852 (Stat., 1852, p. 171), so extend
the scope of Chapter 5 of the Corporation Act of 1850, as to permit the “incorporation of water
companies,” for the purpose of supplying cities or towns in this State, or the inhabitants thereof, with pure,
fresh water. This last Act was the first departure authorized by the Legislature interfering in cities and
pueblos with the Mexican rule, which prohibited the exercise of individual or corporate control, other than
civic, over any and all waters necessary for public use in the pueblos; the first intimation by law that water
for cities or pueblos could be furnished by other means than those provided by the pueblos. All
companies or corporations organized for or engaged in such business were operating without the
sanction of law, but became legitimized by the Act of May 3, 1852, or by Section 1 of the Act of April 22,
1858, which extended the right of incorporation “to all corporations already formed or thereafter to be
formed under the previous Acts, for the purpose of supplying any city and county, or any cities or towns in
this State, or the inhabitants thereof, with pure, fresh water.”

This, however, did not include corporations for irrigation, irrigation being still confined to the
cooperation of the people under the law of May 15, 1854. But on May 14, 1862 (Stat., p. 540), we find
the objects for which corporations can organize and operate extended to “the construction of canals for
the transportation of passengers and freights, for the purpose of irrigation, or water power, or for the
conveyance of water for mining or manufacturing purposes, or for all such purposes,” increasing, by this
Act, the topics to fourteen for which corporations could be organized under the provisions of Chapter 5.
On its face this would appear to be a general law for constructing canals, or for irrigation anywhere in the
State; but on page 53, Statutes of 1865-6, its operation was prohibited in the Counties of Nevada, Placer,
Amador, Sierra, Klamath, Del Norte, Trinity, Butte, Plumas, and Calaveras, and on page 605 it was
amended so as to prohibit its operation in Placer County. On page 134, Statutes 1867-8, it was modified
so as to be applicable to Butte, but denied in Tuolumne and Lassen Counties; and on page 732, Statutes
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of 1871-2, it was changed, and made applicable, as amended, to Tehama County. Again, nowhere in this
Act is it stated or intimated that the Act of May 15, 1854, and the Acts modifying the same, are repealed,
or that the bars, as it were, had been let down so as to permit corporations organized for irrigation
purposes to operate in the counties for which the law of 1854 was provided. Nor can it be shown that the
corporation law of 1862 superseded the law of 1854 in any respect, or was intended to operate jointly with
it in any county.

But if it were permissible for corporations to operate under the law of 1862 jointly in any of the
counties for which the law of 1854 was provided, their application and control could not possibly extend
beyond the construction of the canals or ditches, for neither in the Act of 1862 or any of its modifications
is there a mode provided by which corporations can acquire or appropriate water unless by subjection, in
common with other users, to the rules or provisions of the law of 1854. And when they are brought down
to this, the danger from the power of corporations over the water question ceases; for under that law
(Section 3), as pointed out in my previous article, the regulation of the distribution of water for irrigation is
retained under the control of the people through their Board of Commissioners, and no private or
corporate rights to water for irrigation can, or ever has, become vested in corporations in the counties
named in the Act of 1854 and Acts amendatory thereof, while said Acts remain unrepealed. | take it,
then, as an indisputable conclusion, that the organization of any corporation for irrigation purposes,
before the passage of the law of 1862, in the counties named in the Act of 1854, was not merely a
violation of that law, but of all law, and that companies so organized could acquire no rights to the use of
water by prescription, for that implies either the absence of all law on the subject, and therefore no
violation of law, or else that the user has been in accordance with or in subordination to the law provided
on the subject, and without adverse interference for the period of time required by law to create the right.

It was found that corporations had been organized for carrying on business under some of the
heads not specified in the corporation law of 1850, and before the corporation law was extended so as to
cover the topics (all of which have already been pointed out), as well as to modify or enlarge the scope of
their business, it was considered by the Legislature necessary to pass a general law by means of which
corporations so situated could cure such defects in their articles of incorporation. Accordingly the Act of
March 1, 1870 (Stat. 1869-70, p. 107), was passed. But how many of the prematurely formed
corporations availed themselves of the privilege granted? Very few indeed, for most of them considered
this Act of itself curative, like the law of April 22, 1858, in its application to water companies organized to
supply citizens with pure, fresh water — organized before there was any law authorizing it.

The next change of law that we find bearing upon irrigation by corporations is the Act of April 2,
1870 (Stat. 1869-70, p. 660), which was an effort to make general in its application to corporations the
principles of the law of 1862, and define more specifically the mode of proceeding for acquiring the right
of way for canals or ditches; but it gives them no greater facilities for acquiring the use of water, nor does
it point out by what process they are to acquire it, or how they are to determine the quantity of “waters not
previously appropriated.” No further changes occurred in the laws by which corporations could gain any
control over or acquire water for irrigation until the adoption of the Codes on January 1, 1873; and this is
the first time that the mode is definitely laid down by law for acquiring the use of water, except by the law
of 1854, and the Acts amendatory thereof.

But the rule of the Codes is not allowed to interfere with or supersede this law of 1854 and its
amendments, for they are specially retained and protected, as already pointed out, by Section 19 of the
Political Code; and whoever, whether individual or corporation, desires to operate under the Codes in the
counties named in the Act of 1854 (if they can at all), must come under subjection to the control of the
“Board of Commissioners” in order to get any water. So far as the people or public are concerned, it
makes very little difference who builds the ditches, but it would make a great difference indeed if a
corporation financially strong enough to build a ditch of sufficient capacity to carry all the water of a
stream, would therefore be entitled to appropriate it all by designating the size of the ditch and turning the
water into it; and it is very evident, | think, that the Legislature never contemplated any such result from a
fair operation of the law of the Codes, or the previous corporation laws of 1862 and 1870.

In 1872, April 1 (Statutes of 1871-2, p. 945), the Legislature attempted to provide another system
for irrigation or drainage, called the district system, whereby the lands susceptible of one mode of
irrigation or drainage could be managed by the owners of the property independent of other control. The
operation of this law has been confined to the drainage of swamp lands, so far as known, and yet for the
purpose of obtaining the necessary capital for constructing canals, dams, reservoirs, and keeping the
same in repair, there has not been devised a more simple and effective mode. Its provisions for the
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