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REPORT

OF THE
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STATE OF CALIFORNIA

From August 1, 1886, to August 1, 1888.

SACRAMENTO
STATE OFFICE,
J. D. YOUNG, SUPT. STATE PRINTING
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REPORT.

STATE OF CALIFORNIA, OFFICE OF SURVEYOR-GENERAL,
SACRAMENTO, August 1, 1888.

To his Excellency, R. W. Waterman, Governor of California:
DEAR SIR: In accordance with the requirements of the law relating to the duties
of the Surveyor-General, | have the honor to submit the following report of the

transactions of this office from August 1, 1886, to August 1, 1888.

THEO. REICHERT,
Surveyor-General, and ex officio Register of State Land Office.
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AREA OF THE STATE OF CALIFORNIA.

The following statement, the latest procurable, furnished by the United States
Surveyor-General for California in 1882, shows that the estimated area of the State of

California is 100,500,000 acres, apportioned as follows:

Subdivision. Area — Acres.

Agricultural and mineral lands surveyed to June 30, 1882.............coiiiiiiiiiiii e 61,887,392
Agricultural and mineral lands UNSUIVEYEd...........oouiiiiiiiiiiii e 26,211,501
Private grants patented. ... e 8,383,375
Private grants Not Setled.........ciiiiiii e 341,650
Indian military reServations. ... i e 318,631
Lakes, islands, bays, and navigable FVers...........cc.ooiiriiiiiii i 1,531,700
Swamp and overflowed 1ands SUIVEYEd. ..o s e e 1,635,227
Swamp and overflowed 1ands UNSUIVEYE. ........cou i v e e e e e enaes 85,524
Salt marsh and tide lands around San FrancisCo Bay...........c.ccovvevivniieriiieiie e ee e 100,000
Salt marsh and tide lands around Humboldt Bay............cccoovviriiiiriiirri e e s eeenne 5,000

Total. oo 100,500,000

GENERAL OFFICE BUSINESS.

Applications to purchase School lands have been received and filed, as follows:

From From From From
Aug.1, 1880, to Aug.1, 1882, to Aug.1, 1884, to Aug.1, 1886, to
Districts. Aug. 1, 1882. Aug. 1, 1884. Aug. 1, 1886. Aug. 1, 1888.
Acres. Acres. Acres. Acres.
In the Los Angeles District.... 18,346.24 64,059.36 118,575.92 983,510.31
In the Visalia District............ 9,900.00 16,200.00 122,992.58 285,325.28
In the Stockton District......... 14,023.17 13,500.37 29,024.04 127,466.11
In the San Francisco District. 40,137.15 84,906.64 118,575.92 403,400.52
In the Sacramento District.... 4,563.88 17,968.98 29,228.56 77,936.92
In the Bodie District, now
Independence................ 6,398.18 9,119.92 11,569.90 370,299.31
In the Marysville District....... 11,843.54 13,614.29 12,885.42 58,301.22
In the Susanville District...... 15,676.83 9,027.84 36,794.43 457,540.52
In the Shasta District........... 3,763.30 33,303.36 38,354.05 331,102.83
In the Humboldt District....... 4,736.29 30,398.50 36,203.36 68,480.02
For swamp and overflowed
lands..........coooivvininn, 28,138.80 196,677.58 153,361.79 148,543.54
Totals...... 157,527.38 488,766.84 707,565.97 3,312,406.58
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Approvals of applications have been made as follows:

From From From From
Aug.1, 1880, to Aug.1, 1882, to Aug.1, 1884, to Aug.1, 1886, to
Aug. 1, 1882. Aug. 1, 1884. Aug. 1, 1886. Aug. 1, 1888.
Acres. Acres. Acres. Acres.
For school lands, covering... 75,503.36 210,865.53 350,881.11 781,395.17
For swamp and overflowed
and tide lands, covering... 21,406.39 71,423.73 154,375.37 34,186.43
Toftals...... 96,549.75 282,289.26 505,256.48 815,581.60

LANDS LISTED TO THE STATE.

From August 1, 1886, to August 1, 1888, the following amounts of land have

been listed to the State of California by the United States:

Lands Listed. Acres.
SWamP [and grant.........o e ettt 3,053.19
Agricultural College Grant............ccuieiiiiii e et et ae e e 4,780.55
=T D e | =1 3 | GO O P U 2,703.96

CONTESTED CASES.

From the office of Surveyor-General two hundred and one orders of reference to
the Superior Courts were issued from August 1, 1886, to August 1, 1888.

CERTIFICATES OF PURCHASE ISSUED.

From August 1, 1880, to August 1, 1882:

Number of
Grant. certificates. Acres.
Sixteenth and Thirty-sixth Sections ...........cocoiiii 256 51,645.17
Five Hundred ThouSand ACIES.........ivuiiivineiiiiiieee et tinei e eeieaeraeans 7 2,800.00
Swamp and Overflowed lands. ..o, 41 10,812.59
Totals. .o 304 65,257.76
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From August 1, 1882, to August 1, 1884

Number of
Grant. certificates. Acres.
Sixteenth and Thirty-sixth Sections ...........ccoveiiiiiiiiii e 881 179,295.36
Five Hundred ThoUSANA ACIES......iiiiiieiiiiiie i eeirnen e e e ean e asaanens 22 6,646.42
Swamp and Overflowed [ands........ccoviiiiiiiiiiiiri e 131 56,458.05
TotalS. ..ovieieieie e 1,034 242,399.83
From August 1, 1884, to August 1, 1886:
Number of
Grant certificates. Acres.
Sixteenth and Thirty-sixth Sections ... 1,246 274,530.91
Five Hundred Thousand ACIES............vviuiriieiieiiinieee et e eeee e e enenes 2 360.00
Swamp and Overflowed 1ands...........ooiiiiiiiiii e 328 129,893.69
THAE LANAS. .o e e aaan 14 4,217.78
TotalS. ..o 1,590 409,002.38
From August 1, 1886, to August 1, 1888:
Number of
Grant certificates. Acres.
Sixteenth and Thirty-sixth SeCtions .........c.coeeiiiiiiiiiiiii e 1,373 487,523.44
Swamp and Overflowed [ands..........cccoviiiiiiiiiii e e 131 37,987.91
B o [ I 1 o S U 18 2,411.11
e - 1 T 1,522 527,922.46
PATENTS ISSUED.
From August 1, 1880, to August 1, 1882:
Number of
Grant Patents. Acres.
Sixteenth and Thirty-sixth Sections .........cccooiiiiiiii e 311 114,447.29
Five Hundred ThOUSANA ACIES......ccivinieiiiiiiii it eieieerieeaeen i e eeanas 55 16,804.57
Seventy-two Sections (SEMINGIY)........c.iverieeriiieii e e e 1 160.00
Swamp and Overflowed lands..........ccoovviiiiiiiiiii e 178 72,689.12
LB (o 1= K= T Lo C= U 3 546.63
Totals. ..o 548 204,647 .61
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From August 1, 1882, to August 1, 1884

Number of
Grant Patents. Acres.
Sixteenth and Thirty-sixth Sections ............coiviiiiiiiii e 790 219,852.22
Five Hundred ThoUSANA ACIES.......c.cuiininiiiee et eee e ve e enennes 82 35,790.11
Swamp and Overflowed lands...........coeviieiiiie e 161 82,124.58
SaltMarsh and Tide Lands.... ..o e 11 1,769.58
Totals. ..o 1,044 339,536.49
From August 1, 1884, to August 1, 1886:
Number of
Grant. Patents. Acres.
Sixteenth and Thirty-sixth SecCtions ..........coveieiiiiiiiiirc e 506 117,567.00
Five Hundred ThouSand ACIeS......c.vuviiiiiiiiiiieie ittt e e e e nanas 35 9,544.51
Swamp and Overflowed 1ands.............coiuiiiiiiii e 175 78,028.78
o L3 =T 3o = TP 4 968.12
Totals. ..o 720 206,108.41
From August 1, 1886, to August 1, 1888:
Number of
Grant Patents. Acres.
Sixteenth and Thirty-sixth Sections ........c.covuiiiiiiiiiiii e 701 220,825.87
Five HuNdred ThOoUSaANd ACTES........ovviriieieieiiiii et eeee et tnsersasaenansn 35 9,319.89
Seventy-two Sections (SemINAry).......ccccooviviiiiiiricrer e 1 320.00
Ten Sections (Public BUIIAINGS)........cccoiiiiiiiiiir e e e e 1 160.00
Swamp and Overflowed [ands.............cviiiiviiii s 270 95,934.96
o L= =T o e TP 12 626.84
Totals. .o 1,020 327,187.56

Since August 1, 1886, the date of the last report from this office, Swamp Land
Districts have been organized and reported to this office, as follows:

Number of County. Date of Filing.
District.

490............ =TT T O P OO August 6, 1886.
491............ L0707 N August 19, 1886.
492............ =TT o T SN October 11, 1886.
493............ LT L= =TT November 11, 1886.
494............ LI 1= =Y OO December 27, 1886.
495............ ShaSta. ..o January 26, 1887.
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496............
497............
498............
499............
500............
501.......oeeie
502............
503............
504............
505............
506............
507............
508............
500............
510............
511l
512,
513
514............

January 26, 1887.
March 22, 1887.
March 25, 1887.
April 15, 1887.
May 21, 1887.
June 16, 1887.
July 16, 1887.

October 18, 1887.
October 21, 1887.

January 20, 1888.
January 20, 1888.
January 20, 1888.
March 22, 1888.
July 21, 1888.
July 21, 1888.
July 21, 1888.
July 21, 1888.

Since August 1, 1886, and up to August 1, 1888, evidence of complete
reclamation, or the expenditure of two dollars per acre on works of reclamation, have
been received from County Boards of Supervisors for the following described Swamp
Land Districts, and the proper statements in relation thereto-have been sent to the

County Treasurers:

Number County. Area — Acres. Amount of Remarks.
of Purchase Money
District. Reported to
County
Treasurers.

490...... Modoc.....cocviviciniinnnnn. 160.00 $36 11 | Complete.

492...... Lassen.......cccoevvenvennnnn. 275.95 68 11 | Complete.

493...... Tulare.......ocoevveeiiiiian, 760.00 183 76 | Complete.

279...... TUlare..ce e 6,541.32 14,067 98 | Complete.

353...... Tulare.....ccoovevveiviininann. 1,280.00 463 30 | Complete.

495...... Shasta........cocevevvennnnnn. 400.00 114 95 | Complete.

494...... Tulare.........ccoceeiiiiiann, 633.60 176 13 | $2 per acre expended.
496...... Tulare.........coeeevvnennnnnen 1,269.53 541 32 | Complete.

497...... Lassen......ccoveeinennnnnnn. 531.00 123 67 | Complete.

486...... Lassen....covevieninvennnnnns 240.00 81 25 | Complete.

499...... Lassen.......c.ccceeeieinnnn. 40.00 921 | Complete.

500...... Lassen.....c.cocecevinnennnnne, 2,949.54 684 41 | Complete.

502...... Modoc......coeviiiiinannn, 640.00 157 85 | Complete.

498...... Shasta..........coeviiennenne 560.00 144 43 | Complete.

503...... Solano.......cccceeviiiinnnnl. 533.71 593 47 | $2 per acre expended.
276...... Solano.......ccoovvvivinnne. 1,167.20 682 52 | $2 per acre expended.
504...... Tulare.....cccevveevivenninnnnn, 640.00 195 59 | Complete.

484...... Tulare.........c.oceeviveeninns 5,167.10 1,166 89 | Complete.

487...... Humboldf...................... 648.14 1,178 85 | $2 per acre expended.
470...... Modoc......cocoeiniininnnnn 1,280.00 276 71 | Complete.

506...... Plumas...........ccoeenennni. 120.00 28 84 | Complete.

507...... ModocC......ccovvnvevnnennen.n. 160.00 40 64 | Complete.

508...... ModocC.....c.vveniieiiiienens 154.92 39 35 | Complete.

509...... Tulare......ooovvviveicinnnn. 1,832.83 384 33 | Complete.

510...... Lassen.......c.coeevnveinnnnnne 218.38 7575 | Complete.
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28,203.22

$21,51542

FEES.

From
Aug.1, 1880, to
Aug. 1, 1882,

From
Aug.1, 1882, to
Aug. 1, 1884.

From
Aug.1, 1884, to
Aug. 1, 1886.

Amount collected as Surveyor-General, and paid into
the State Treasury............c.ocevvvinenns
Amount collected as Register of State Land Office,
and paid into the State Treasury.........

Total amount collected

$4,554 25 $9,730 00 $13,116 25
4,742 05 6,541 00 7,150 00
$9,296 30 $16,181 00 $20,266 25

1886 -

1887 -

1888 -

Amount collected as Surveyor-General, and paid into the State Treasury, from
August 1, 1886, to August 1, 1888:
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$414 00
37200
304 50
387 50
561 00
43100
440 00
945 50
538 50
703 00

1,405 50

1,349 00

2,625 50
2,100 50
2,04050
2,206 00
2,732 00
2,040 00

3,060 50

3,160 00

2,151 00

1,523 00

1,609 00

1,276 00

$34,375 50



Amount of fees collected by Register State Land Office, and paid to the State

Treasurer, from August 1, 1886, to August 1, 1888:

1886 -

1887 -

1888 -

AUGUSE. . ... ettt ettt ettt ettt e e e r e e e e e e $82 50
ST o =T 0 o1 OO PP 121 00
10 o1 o1 oY U 8100
[N [0} =Y 15 o 1= T 109 50
[ CT ot 1] o 1= P 189 50
- o 11 = o OO OO OT TR 1,047 00
FEDIUANY. ..o ettt s e e e e e e 161 50
= o o JR N 105 00
N o] | SO 410 50
1 =TT 114 00
JUNI . e 767 00
18 U SUTUNUTRTPT 129 00
AN (o I S 159 00
L= =) ] o1 TN 120 00
(8 o7 (o] o 1= N 287 00
[ oYY 1] = N 160 00
[T ToT=T 1 1] o= 174 00
= TV = o O TP UTPPPN 1,139 00
[T o1V =] oY PP 567 00
V5= (o) o TR N 152 50
LY o] | PP OO 369 00
Y= TP 170 50
JUN e e e e 1,088 50
JUIY e e e et n e anas 279 00

Total..oeiiiiiiei $7,983 00

Amount of fees collected for attesting patents and paid to Secretary of State,

from August 1, 1886, to August 1, 1888:

1886 -

1887 -

1888 -

AUGUSE. . e e ettt e et e et e s e et e e e e r e e et aa et aeanaans $62 00
L= (=T 4l o= PN 8300
L0 w1 (o] o= P 50 00
o371 o 1= S U 116 00
B =TT oy o 1= S P 8100
=T oTU =T o U 70 00
(=T o (V- | Y PP 8300
Y =T o) o DO OO UPUIN 53 00
L o | PP 185 00
MY . e et e et et et e e e et e et ata et eat et et et anran 6100
B 11 1T PPN 111 00
O 10 N 7100
AUGUST. ..o ettt e et et e e e et e e e et e e et e e e e e a e e an e renaans 123 00
SEP BIMDET. . .. e e 7500
10101 (o) o= S U U U PSP 153 00
o111 o 1= ORI 128 00
B =TT oy o 1= R 132 00
=T 01U o S SR 7200
=TT (U= o PPN 145 00
Y = T o O PP 8100
LY o] | P U O 140 00
Y o U UT 102 00
B 11 4T T U 7100
18 U 72 00
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Total...oooviiii $2,320 00

Amount collected as SUIVEYOr-General.............uiiuuiiiiiiiiii it e e e e e e e e eaas $34,375 50
Amount collected as Register State Land OffiCe..........ccovvrriiiiriiiiiici e 7,983 00
Amount collected for Secretary of State...........ooiiiiiiirie 2,320 00

Total. ..., $44,678 50

From August 1, 1886, to August 1, 1888, three thousand one hundred and eighty
rejected applications and nearly $16,000 have been returned to applicants or their
attorneys. During the same period over nine thousand letters have been received and
answered.

In May of this year complete delinquent lists were sent to the District Attorneys of
each county in the State where there were delinquent purchasers of State School
Lands.

DELINQUENT INTEREST ON STATE LANDS.

Suits in foreclosure, instituted because of the non-payment of the annual interest
due on State lands, are extremely expensive legal proceedings; and long experience
has demonstrated that such suits invariably result in loss rather than benefit to the
interest of the State. If the lands are of value, the delinquent interest is always paid,
even though it often amounts to as much as the principal. On the other hand, when the
lands revert to the State they are found to be of no value whatever, and the State
suffers the loss of the expense of the suit in foreclosure. During the last eighteen years
the Registers have sent out the delinquent lists only seven times, though required to do
so annually.

I concur with the expressed opinion of my predecessor, that the law should be
changed so as not to require the issuance of delinquent lists oftener than once in four
years, or else fix a limit to the cost of foreclosure so as not to absorb all the money
received by the State. The law of 1863 fixed a limit to the amount payable in such suits;
but the costs now demanded are generally much greater than the amount collected by
the State.

STATE SCHOOL LANDS.

| would also recommend an examination, by such methods as the Legislature
may prescribe, of the remaining unsold State School Lands, with a view of discovering
their quality and grading their value, in order that the lands may be sold at an
approximation to their true value, and the School Fund thereby be increased by a much
larger amount than it would be if the land were sold at the present price of $1 25 an
acre.
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FIVE HUNDRED THOUSAND-ACRE GRANT.

I would also recommend the adoption of a concurrent resolution requesting our
delegates in Congress to use their best endeavors before the Department of the Interior
to secure the final settlement between the State and the United States of the five
hundred thousand-acre grant, believing that there is still a balance due the State of
California of some ten thousand acres.

A close inspection of the foregoing tabulated statements, showing the number of
patents and certificates issued, and amount of acreage entered, will indicate the largely
increased sale of lands (far in excess of that under any former administration), and the
consequent increase in the volume of labor devolving upon the Surveyor-General and
his assistants during the present incumbency. In order to keep pace with the large
accumulation of work incident to this great volume of business, the clerical force of my
office has been steadily employed early and late. The large increase of fees received
shows conclusively that never before in the history of this office has such an
unprecedented amount of business been transacted.

The office during the past two years has not only been self-sustaining, but has
paid into the Treasury of the State a large surplus.

The indexing and transcribing of the lieu books are now some six months in
arrears, owing to the small clerical force not having the time to devote to this work. The
completion of this work is a matter of importance to the public, and will be finished as
soon as time is found.

The last Legislature appropriated $2,000 for the purchase of maps and copying
the same for the two fiscal years ending July 1, 1889 - $1,000 of which was judiciously
expended during the fiscal year ending July 1, 1888, in copying and transcribing the old
and mutilated tract books into new ones, which had already been purchased. The work
is being prosecuted and will be completed at no distant day.

With the consent of the honorable Board of Examiners, this office employed an
extra clerk for the period of four months, in order to assist the regular force in the
prosecution of the public business, incurring an expense of $532, and | respectfully ask
that the payment of this claim be recommended to the honorable Legislature for
passage.

| take this opportunity to extend my thanks to my assistants, who have labored
day and night to cope with the unexpected and unprecedented volume of business,
without a complaint or expectation of reward.

In conclusion, | would suggest that this office be allowed two extra clerks, to be
employed whenever — in the discretion of the Surveyor-General — their services may be
required; also, that the appropriation for postage and expressage be increased, as the
present amount is found to be inadequate for the requirements of the business of this
office.

Inasmuch as by Section 483 of the Political Code the State Surveyor-General is
required to report to the Governor “all facts in his opinion calculated to promote the
development of the resources of the State,” | deem it my duty to make some
suggestions to your Excellency, relative to matters which | consider to be, at present, of
the most vital importance to the interests of the State.
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Since man receives from the soil and the use of water all things necessary for the
support of his body, the laws regulating the distribution and use of these elements are to
the highest importance in the economy of civilized life, and should seriously occupy the
attention of those officers of the Government whose duty it is to frame such laws as may
be required for the protection of property and for the equitable adjustment of the right to
use such elements as are inseparable from the necessities of human existence.

Fortunately for the prosperity of the State, the recent decisions of the highest
tribunals of the country have done much toward settling forever all questions with
respect to Spanish land grants in California, which for more than thirty years have
harrassed the people, occupied the Courts, and retarded the prosperity of the country.

The report of my predecessor of 1886 shows, that of the eight hundred and
thirteen claims of Spanish and Mexican land grants presented to the Land Commission,
under the Act of the third of March, 1851, only a few remain to be patented, and most of
these are small lots forming parts of grants, sold in small parcels to individuals; so that
the vexatious questions relative to Spanish and Mexican land grants in California may
be considered as practically settled.

There is, however, another question, which is now agitating the people of the
State, which is, perhaps, of quite as much importance to the well-being and prosperity
of the country as the settlement of questions relative to the titles and locations of
Spanish land grants; and this is the question relative to the use of flowing water for the
purposes of irrigation.

The water of flowing streams is to the earth what the blood in the veins and
arteries is to the animal system: one giving life and energy to the body, and the other
fruitfulness to the earth.

In England, where the earth is watered by frequent summer showers, and the soll
moistened by ocean fogs, water for the public use is not a thing of so much importance
as itis in those arid regions of the earth where it seldom rains, and where, without
irrigation, the earth would be a barren desert without human habitation.

Therefore, the framers of the common law of England, not being taught by
necessity the importance of providing for the common use of the flowing waters of the
country, gave the same to the owners of the land bordering the stream.

For the reasons above stated, this law has for centuries, perhaps, worked no
hardship or injustice to the inhabitants of that country; but, from the nature of things, it is
manifest that laws, which in one country might be beneficial or harmless, in another,
surrounded by different conditions, would be utterly ruinous.

The inhabitants of all arid countries being impelied by their needs have, from time
immemorial, given much attention to the laws regulating the public or common use of
flowing waters.

Spain and large portions of Spanish American being naturally arid and subject to
protracted droughts, it has been found necessary to make very significant laws and
regulations relative to the distribution and common use of flowing waters. Hence, many
laws on this subject are found recorded in the “Partidas,” and “Recopilacion de Indias,”
and, besides, learned essays and reports on the same subject.

The jealous care with which the Spanish laws have from the earliest times
granted such common rights as pertain to the use of waters, is shown by the “Partidas,”
which declare: “That the ‘ribero del mar’ (sea bench), the space between high and low
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tide, cannot be granted to any person, nor can the exclusive right to the use thereof be
conceded to any one whomsoever; but, that all shall have a right to use the same” - in
other words, that it should be reserved for public use.

In view of this ancient law, the Territorial Deputation (legislative) of California
passed a resolution in 1835 authorizing grants of one hundred vara lots to be made in
Yerba Buena (now San Francisco) two hundred varas back from the shores of the bay;
thus reserving for public use the “ribero,” or sea bench, as required by the laws of the
“Partidas.”

The General Regulations,” published in the City of Mexico in 1761, declare that
“la regalia” is a certain “derecho de imperio” (imperial right) which pertains to the
sovereign in certain things, among which are waters, lands, and mines; that only to the
Prince, and to no one else, belongs the power to distribute the waters. That with
respect to New Spain, His Majesty has conceded the most ample authority to the
Viceroys and Presidents of the Royal Audience, to the end, that in conformity with the
laws and regulations relative thereto, they should make grants of lands and water as of
things pertaining to the royal crown.

From the foregoing extracts it is seen that to the kings alone, or to his delegates,
belongs the power to grant and distribute lands and the use of flowing waters in the
countries of New Spain.

The customs of the inhabitants of New Spain induced them to live in pueblos, or
villages, around an din the neighborhood of which were located their small plantations,
on which were produced their cereals, fruits, and vegetables.

These pueblos were located on lands bordering on flowing streams furnishing
sufficient water for irrigating the lands occupied and cultivated by the inhabitants of the
pueblo, the stock farms being on lands that were not susceptible of irrigation, and were
only fit for grazing.

Pueblos were established under the laws of the Indies, and to the Ayuntamientos
(town council) thereof were delegated certain powers, such as the granting of “suertes”
(planting grounds) and “solares” (house lots) to settlers, and the establishing of
regulations for the distribution of the flowing water required for irrigating the sowing the
lands of the pueblo.

There being no cultivation on the stock farms, no irrigation was required, the only
water needed on such establishment being what was required for the use of the stock
occupying the same; hence, such lands were called “de abrevadero” (a watering place
for stock).

Had the territory of Spanish-America been divided into small farms, as is the
prevailing custom among English-speaking people who carry on the agriculture and
stock raising in the same rural establishment, then the same laws and regulations
relative to the use of flowing waters which control the government of pueblos would
doubtless have been enforced with regard to the use of water on farms or ranchos.

The municipal laws and regulations of pueblos, relative to the distribution and
use of water, were exceedingly stringent, the doctrine being that the water belonged to
the land, and that it should be so used as that the soil should be forced to yield the
greatest possible product of what is required for the support of man.
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Under these laws, an officer was appointed by the Town Council, whose duty it
was to attend to the distribution of water on the irrigable lands, and to see that no
portion thereof, which was under cultivation, should lack its needed supply,

So strictly were these laws enforced, that if the owner of a lot in cultivation should
fail, from neglect or inability, to irrigate his land when his growing crop required water,
the officer in charge of the distribution of the water was required to employ some one to
attend to the matter, in which case the owner of the lot and crop was charged with the
expense of irrigation; the principle established being that in any event productive land
should receive the amount of water to which it was entitled, so that it might yield the
fruits in which all the inhabitants of the pueblo had a common interest.

The eleventh section of the Act of Congress of March 3, 1851, “to ascertain and
settle the private land claims in the State of California,” provides: “That the
Commissioners therein provided for, and the District and Supreme Courts, in deciding
upon any claim brought before them under the provisions of that Act, shall be governed
by the treaty of Guadalupe Hidalgo; the law of nations; the laws, usages, and customs
of the Government from which the claim is derived; the principles of equity, and the
decisions of the Supreme Court of the United States, as far as they are applicable.”
(Fremont vs. United States, 17 How. 553.)

In the same case, on page 557, the United States Supreme Court says: “It is
proper to remark that the laws of these territories under which titles were claimed were
never treated by the Court as foreign laws, to be decided as a question of fact. It was
always held that the Court was bound judicially to notice them as much as the laws of a
State or Union. In doing this, however, it was undoubtedly often necessary to inquire
into official customs, and forms of usages. They constitute what may be called the
common or unwritten law of every civilized country.”

The following is the language of the late learned Caleb Cushing: “By the laws of
Spain and of the Mexican Republic, grants of land on the banks of a river extend to the
filum aqux (edge of the stream), if it be navigable, or to the middle of the river bed
(alveo), if it be innavigable.”

Thus, in the case of two properties, situated on opposite sides of the river, each
proprietor is entitled to the ordinary riparian rights of use and improvement on his side,
and to the use and take of water for the purpose of irrigation or for mills.

If the river be innavigable, the opposite riparian proprietors own to the middie of
the river bed, according to the extent lengthwise of the river, of their respective
properties on the river bank; and if it dry up — as happens to many rivers, either
temporarily or permanently — they may occupy the river bed as appertinent to their
respective riparian properties.

(See “Escriche,” under the words “Rio Agua,” “Aluvion,” “Isla,” “Ribero Lago.”
See also the “Partidas,” No. 5, Title 28.)

Under the regulations of 1761, there was what was called “La servidumbre del
aqudecto,” that is, the right of a person to conduct water over the property belonging to
some one else to irrigate his own land.

(See “Ordinanzas de Tierras y Agua,” page 159.)

All laws originate from the necessities of man, and from the conditions and
circumstances of the country which they are intended to govern.
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England being a country with a naturally moist climate, and abundantly supplied
with rain, the common law made no provision for watering the earth by irrigation,
because it was never required.

A large portion of Spanish-America being arid, in order that the earth might
produce the fruits required for the support of its inhabitants, it was found necessary, in
framing laws for the government of the country, to make provisions for supplying the soil
with the needed water; hence, the doctrine of these laws, that the waters of flowing
streams belonged to the sovereign of the country, and not exclusively to the owners of
the lands bordering the streams, the sovereign authority distributing the usufruct of
these waters in such a manner as that all fruitful soil might receive its equitable share, to
the end that the earth might be made to produce food sufficient to the inhabitants
thereof.

Since all law springs from the requirements of man, the more universal and
urgent the need of the law the greater will be the attention given to, and the labor
bestowed in the framing thereof.

For this reason we find that the Spanish laws of the Indies, and the regulations
established in Spanish-America, with respect to the use of water, are, like the Spanish
mining laws, far more perfect than are the common laws of England with regard to the
same matters, since they are the result of centuries of such experience as springs from
necessity. : -

From the foregoing it is seen what were the laws, usages, and customs of the
Spanish and Mexican Government, with regard to the use of water for purposes of
irrigation. It is also shown that the Act of Congress of March 3, 1851, declares that the
Commissioners appointed under said Act, in determining the rights of claimants under
the Government, shall be governed by the treaty of Guadalupe Hidalgo; the law of
nations; the laws, usages, and customs of the Government from which the claim is
derived; the principles of equity and decisions of the Supreme Court of the United
States — and that the Supreme Court says, in the Fremont case, that “the laws of these
territories under which titles were claimed were never treated by the Court; as foreign
laws, and, also, that they Court was bound judicially to notice them as much as the laws
of a State or Union;” and that they constitute what may be called the common or
unwritten law of every civilized country.

It is manifest, therefore, that under the foregoing provisions and decisions, all
water rights which had accrued to lands granted by the governments of Spain and
Mexico are bound to be protected by the laws and the Courts of the United States.

And since it has been shown, that whenever lands were used for agricultural
purposes under the former governments, these laws were enforced, it is but fair to
presume that if the same agricultural habits and customs had prevailed among the
inhabitants of California under the former government, these laws or usages would have
been observed in the rural districts of the country the same as in the pueblo
establishments, in which it was the custom of the inhabitants of the country to reside, as
has been shown.

If it be determined by the Courts of California that the wise and judicious laws of
the former governments of the country relative to the use of water are only applicable to
rights which accrued under grants given by said governments, and do not affect those
portions of the State in which at the date of the treaty of cession no grants had been
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made, and that, therefore, these portions with respect to riparian rights are now to be
controlled by the principles of the common law, it is manifest that for the well being and
prosperity of the agricultural interests of the country the law be so modified as to give
such encouragement and protection to agriculture as was given by the laws of the
former governments of the country, or such as may be better fitted to our civilization and
modes of life and progressive knowledge in agriculture.

Respectfully submitted.
THEO. REICHERT,

Surveyor-General and Register State Land Office.
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STATEMENT.

Of Expenditures, other than Salaries, for the thirty-eighth and thirty-ninth fiscal years,
commencing July 1, 1886, and ending June 30, 1888.

Amount of
FOR WHAT PURPOSE EXPENDED. Appropriation.
Purchase of and Copying Maps
Appropriation for thirty-eighth and thirty-ninth fiscal years.............cccooviviiiiiiiinii e, $1,400 00
Amount expended, thirty-eighth fiscal year................cociviiiiiiiiiniinnn. $398 50
Amount expended, thirty-ninth fiscal year...................cooooll 993 87
Balance unexpended of thirty-eighth and thirty-ninth fiscal years............. 763
$1,400 00 $1,400 00
Traveling Expenses of Surveyor-General and Attorney-General
Appropriation for thirty-eighth and thirty-ninth fiscal years..........cccoooiiviiiiiciii e, $1,000 00
Amount expended, thirty-eighth fiscal year...........c.ccoviiiiiiiiiis e,
Amount expended, thirty-ninth fiscal year............ccooiiiiii i e
Balance unexpended of thirty-eighth and thirty-ninth fiscal years............. $1,000 00
$1,000 00 $1,000 00
Postage and Expressage, Surveyor-General’s Office.
Appropriation for thirty-eighth and thirty-ninth fiscal years............ccocceviiiiiiiin i, $600 00
Amount expended, thirty-eighth fiscal year..............ccccooviiiiinn e, $276 01
Amount expended, thirty-ninth fiscal year.......................ll 300 00
Balance unexpended of thirty-eighth and thirty-ninth fiscal years............. 23 99
$600 00 $600 00
Contingent Expenses.
Appropriation for thirty-eighth and thirty-ninth fiscal years............cocccovviiiiiiiiini . $200 00
Amount expended, thirty-eighth fiscal year..............c.cooiiiiiiiiiiinnnn, $78 77
Amount expended, thirty-ninth fiscal year..............ccoociiiiiiiiiiiiin, 100 00
Balance unexpended of thirty-eighth and thirty-ninth fiscal years............. 2123
$200 00 $200 00
EXPENDITURES FOR SALARIES Amount.
Surveyor-General and Register of State Land Office.........c.cooviviiiiiiiiiiicc e, $6,000 00
Deputy SUNVEYOr-GENEIAL ... ...cuiitiit it ie et e et e et e e e et e te e essensneareneannenenns 4,800 00
Clerks in office of Surveyor-General and Register of State Land Office...............ccccveeniianine. 9,600 00
o] o = SR 600 00
$21,000 00
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